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JOINT APPENDIX 


[Filed May 9, 1960] 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 


Grand Jury Impanelled on February 25, 1960, Sworn in on March 1, 1960 


The United States of America ° Criminal No. 413-'60 
v. g Grand Jury No. Original 


Bryant O. Pearce : Violation: 22 D.C.C. 2201, 2203 
(Grand Larceny, Larceny After 
Trust) 


The Grand Jury charges: 
On or about March 18, 1960, within the District of Columbia, 
Bryant O. Pearce stole the property of the District of Columbia, a 
municipal corporation, and in the custody of Everett G. Germain, Jr., 
of the value of about $200.00, consisting of $200.00 in money. 
SECOND COUNT: 
On or about March 18, 1960, within the District of Columbia, 
Bryant O. Pearce, fraudulently converted to his own use,| two hundred 
dollars in money, of the money and property of the District of Colum- 
bia, a municipal corporation, which had been entrusted to Bryant O. 
Pearce for the purpose of applying it for the use and benefit of Everett 
G. Germain, Sr. 
/s/ Oliver Gasch 
Attorney of the United States in 
and for the District of Columbia 
A TRUE BILL: 
/s/ William E. W. Howe 
Foreman. 


[Filed May 13, 1960] 


PLEA OF DEFENDANT 


On this 13th day of May, 1960, the defendant Bryant O. Pearce, 
appearing in proper person and by his attorney, Samuel Bogorad and 
Samuel Janni, being arraigned in open Court upon the indictment, the 
substance of the charge being stated to him, pleads not guilty thereto. 

Court appointed counsel, Samuel Ianni, Esq., requests leave to 
withdraw from the case, the defendant having retained counsel to repre- 
sent him & said request is by the Court granted. 

The defendant is remanded to the District Jail. 

By direction of 


JAMES W. MORRIS 
Presiding Judge 
Criminal Court #1 


HARRY M. HULL, Clerk 


By /s/ H.G. Dodd 
Deputy Clerk 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


Washington, D. C. 
June 29, 1960 
The above-captioned cause came on for trial before the HONOR- 
ABLE ALEXANDER HOLTZOFF, Judge, United States District Court 
for the District of Columbia. 


* * * * 


OPENING STATEMENT BY COUNSEL 
ON BEHALF OF THE GOVERNMENT 
MR. CAPUTY: If your Honor please, this defendant, as your 
Honor can see from the indictment, is charged with two counts. The 
first count is larceny and the second count is larceny after trust. 
Now, in support of this indictment, the evidence will show that 
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this defendant, Bryant O. Pearce, contacted by telephone for the first 
time one Everett G. Germain, Jr., and that after he contacted him 
he said that he would like to talk to him, and that Everett Germain, Jr. 
talked to the defendant in the defendant's automobile around the Elipse 
and that the conversation concerned Everett Germain, Sr., who was the 
victim of Parkinson's disease. 
The defendant, as the evidence will show, said that he could get 
Germain, Sr. into NIH, the National Institute of Health, but/in order to 
get him into NIH it would be necessary for the complaining witness to 
have a thousand dollars, of which the complaining witness would put up 
$500 and the defendant said he would put up $500, and that that money 
was needed to take care of political and influential people, as he told. 
And the complaining witness would also testify that he had another con- 
versation with this defendant and that the defendant said to him, after the 
complaining witness stated that he couldn't raise the thousand dollars 
that five hundred dollars would do and that, 'We would use the five 
hundred dollars to take care of Doctor Savarese, who would see to it that 
he would get him into NIH." 
THE COURT: And who was he? 
MR. CAPUTY: The defendant told the complaining witness that — 
he lowered the asking figure to five hundred dollars rather than the 
thousand dollars. 
THE COURT: Whose asking figure ? 
MR.CAPUTY: The defendant asked the complaining witness to 
turn over a thousand dollars to take care of influential and political 
people in order to get the complaining witness' sick father into the 
National Institute of Health. 
The complaining witness then went to the police, informed them of 
that, and the police then secured $200 of the District of Columbia money 


and gave it to the complaining witness, Everett Germain, and said, 


"When he comes over, if he asks for the money, then give him this 
money." 
And the evidence would show that on March 18th, pursuant to the 
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request of the defendant there was a meeting between Everett Germain, 
Jr. and the defendant at 1823 P Street in the District of Columbia, the 
home of the victim of Parkinson's disease, who happened to be the 
father of Everett Germain, Jr.; and the discussion there at that time was 
by the complaining witness, that he couldn't raise five hundred dollars, 
that he had only two hundred dollars. And he said that he would take the 
two hundred dollars, and at which time then, to show his good faith, the 
defendant gave the complaining witness, Everett Germain, Jr., a 
promissory note payable in thirty days on a bank in Bethesda for $500. 

And at a prearranged signal then, and as the defendant left the 
premises at 1823 P Street, the defendant was arrested by the police, 

taken back into the apartment and from his person was recovered 
the marked money given by the police to Everett Germain, Jr. 

The evidence would also show that there was no contact made by 
anyone to get into NIH Everett Germain, Sr., the victim of Parkinson's 
disease, and that it is not necessary to pay any money to get anyone into 
the National Institute of Health and that all that is required to get anyone 
into the National Institute of Health, as we will show through a repre- 
sentative of the hospital, is a certification by an attending physician that 
the person is suffering from a particular disease and if at that time the 
National Institute of Health in its research is on a particular phase of 
the disease certified by the doctor, then they will accept without charge 
anyone upon the recommendation of the physician. 

Doctor Saverese will testify that it is not necessary for anyone to 
turn over any money to him and that the defendant did not ask him to try 
to get the person into NIH and no effort was made by anyone to get the 
victim into the National Institute of Health. 

The police will testify that they talked to the individual and he said 
that he needed the money to take care of the people in order to get him 
into NIH, and no effort was made by this individual to get Everett 
Germain, Sr. into the National Institute of Health. 

THE COURT: Mr. Bogorad. 

MR. BOGORAD: May it please the Court, on the basis of the 
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Opening statement made by the prosecutor, I move at this time for dis- 
missal of the indictment or a judgment of acquittal. I do not think that 
admitting all the facts to be true, that there is technically any offense 
of larceny that could be proven by such evidence. 
* * * * 
EVERETT G. GERMAIN, JR. 
called on behalf of the government, having been duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. CAPUTY: 


- Your name, sir, is Everett G. Germain, G-e-r-m-a-i-n, Jr.? 


. And where do you live, sir? A. No. 3 Dale Court, Annandale, 


- Is your father living, sir? A. Yes. 
. Everett G. Germain, Sr.? A. Yes. 
- Is he ill, sir? A. Yes. 
- Suffering from what? A. Parkinson's disease. 
- Do you know one Bryant O. Pearce? A. Yes. 
- Do you see him here in the courtroom? A. I do. 
Q. Will you point him out? A. At the table with counsel for the 
defendant. 
Q. How is he dressed? A. Ina grey suit with a dark blue necktie. 
MR. CAPUTY: May the record show, if your Honor please, that 
the witness has pointed to the defendant, Bryant O. Pearce|? 
THE COURT: Let the record so show. 
BY MR. CAPUTY: 
Q. Did you at any time meet Bryant O. Pearce? A.) Yes. 
Q. And when was the first contact that you had with him, if any? 
A. It was the following day after a telephone call that evening at home. 
Then the following day I received a phone call from Mr. Pearce at my 
place of employment. 
THE COURT: When was that? 
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THE WITNESS: The phone call was Monday night, I think, March 

7th. 
BY MR. CAPUTY: 

Q. Athome? A. Yes. 

Q. Did you receive another telephone call the following day? 
A. The following day. 

Q. Where was that? A. At work. 

Q. And where is that? A. That is at the Department of Commerce, 
United States Patent Office, Washington, D. C. 

Q. Did you talk to Mr. Pearce on that occasion? A. Yes. 

Q. On that occasion did you recognize his voice? 

THE COURT: I did not get your question. 

Q. Did you recognize the voice of the person you were talking to? 
A. I think so, yes. 

Q. Did he tell you who he was? A. Yes, identified himself. 

Q. Asa result of the telephone conversation, then, where, if any- 
where, did you go? A. He stated he was up the street and that he'd like 
to talk to me and that he would meet me in fifteen minutes in front of the 
building where I worked. 

Q. Did you meet a person in front of the building where you worked ? 
A. Yes. 

Q. And thatiis March 8? A. Yes. He described a car, a black 
Pontiac that he would be driving. 

Q. This person that you saw on March 8, 1960, is that the defend- 
ant in this case whom you have pointed out? A. Yes, sir, it is. 

Q. After you saw him there in front of your office building where, 
if anywhere, did you go? A. We drove — 

THE COURT: Before you go on may I interrupt with this question. 
Did you know the defendant previously ? 

THE WITNESS: No, sir. 

BY MR. CAPUTY: 
Q. And where did you go? A. We drove around the Elipse and 


parked on the Elipse. 
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- Did you have a conversation with him then, when] you parked, 
Yes. 
- In the defendant's car? A. Yes. 
- In your own words tell the Court what the conversation was 
that you and the defendant had. A. The conversation lasted about an 
hour and it was a build up or completely about the condition of my dad 
and aims to get him cured of Parkinson's disease, the final analysis 
22 being that Mr. Pearce knew two people who knew three people who 
were very influential, on the order of Vice President Nixon, that influence, 
and that through them my dad could be admitted to the National Institute 
of Health, but I would have to put up $1,000 that would go to Mr. Pearce's 
attorney, to be held in escrow, the money to be held for six months, at 
the end of which if I, Mr. Pearce and "our doctor", being Doctor Savarese, 
agreed that the condition of my dad had improved one hundred percent, 
then the $1,000 would go to these influential people, or to the first two, 
would be forfeited, anyway. 
THE COURT: Whom do you mean by the first two? 
THE WITNESS: Mr. Pearce knew two people who in turn knew three 


very influential people. The money would be forfeited, anyway, to one or 
more of those five people for their efforts and their troubles in getting 
my dad into the National Institute of Health and since he had/also improved 
one hundred percent. 

BY MR. CAPUTY: 


Q. What did you tell him? A. I told him I didn't havel a $1,000. 

Q. Then what happened? A. I told him that since the money was 
needed for six months or the money would not be forfeited for six months 
and would remain in escrow, that what I could do was take the money that 

it is costing my dad to live off of — we have to pay a man to take 
care of him because he is semi-invalid — that money would not be used 
to take care of him while he was in the National Institute of Health be- 
cause there would be no expense for taking care of him, so that money 
would then be surplusage and that over the period of six months I could 
each month contribute the money that would be used normally to take 
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care of my dad into this escrow fund so that at the end of the six months 
the fund would have accumulated to $1,000. 

Q. Did that end the conversation on this day, March 8: A. Yes. 

Q. And what conclusion, if any, had both of you reached on this 
day? A. I think more or less none. It was kind of left hanging in the 
air, that Mr. Pearce would think about it and that I would think about it 
and just see what, if anything, could be done. 

Q. Did you hear from Mr. Pearce again? A. Yes. 

THE COURT: I would like to interrupt with a question. Did the 
defendant introduce himself or identify himself in any way? You say 
you never saw him before. 

THE WITNESS: No, sir. The previous evening when he called 
me on the phone he introduced himself. His name was familiar to me 

24 through my dad. 

THE COURT: Didhe state who he was? 

THE WITNESS: He did. He stated that his name was Bryant 
Pearce and that he was the friend or employee of a Mr. Bedell. 

THE COURT: And who is he? 

THE WITNESS: He is a victim of Parkinson's disease, I am told, 
and Mr. Bedell rents a home from a Mr. Clark, who is the rental agent 
for L. P. Stewart and Company. 

THE COURT: Did he say how he found out that your father had 
Parkinson's disease, if he was a total stranger to you? 

THE WITNESS: Well, yes. He found out -- Mr. Clark knows both 
my dad and Mr. Bedell and he introduced the two of them, Mr. Bedell 


and my dad. Mr. Pearce is the employee or partner in business of Mr. 
Bedell. 
THE COURT: I see. 
BY MR. CAPUTY: 
Q. Did you hear from Mr. Pearce again? A. Yes. 
Q. When? A. I guess it was two days later. 
Q. Where?) A. He called me on the telephone. 
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Q. Did youtalk to him? A. Yes. 
Q. And what, if any, conversation did you have with 
on this occasion? A. He told me that he'd come up with 


Mr. Pearce 
a new idea, 


new plan, that we'd scrap the first one and that now all I would have to 


raise is $500, that I would put up $500 and that Mr. Pearce 
$500 from his wife, and the total being $1,000, which woul 


e would obtain 


d be given to 


Doctor Savarese to protect Doctor Savarese in case he incurred expenses 


due to my dad's death or any contingency in being admitte 


d to the National 


Institute of Health, any expense they might come back and|say, "Doctor 


Savarese, now you are responsible for this man, you had him admitted, 


pay."’ And this was to protect him. 


THE COURT: We will recess this case until 10 o'clock tomorrow 


morning. (Thereupon, at 3:45 p.m. trial stood in recess, 


10 o'clock a.m. June 30, 1960.) 


* * * 


Washington, 
June 30, 1960 


* * * * 


to reconvene 


* 


D.C. 


* 


THE COURT: Yesterday afternoon the Court reserved its ruling 
on the motion that defense counsel made for judgment of acquittal on 


the basis of the opening statement of the Assistant United 
The Court's ruling was deferred until this morning in ord 


States Attorney. 
er to give the 


Assistant United States Attorney an opportunity to give further considera- 


tion to the matter. 


* * * * 


THE COURT: The indictment in this case consists 
The first count charges grand larceny in the words of the 
opening statement of the Assistant United States Attorney 


the type of larceny intended to be proved under count 1 of 


is what is known as larceny by trick. 


* 
of two counts. 
statute. The 

indicates that 
the indictment 


In order to constitute larceny by trick it is necessary that the 


person who parts with the property claimed to have been 
should part with it as a result of the trick and in reliance 


so stolen 
upon the 


10 
trickery. In this case it appears from the opening statement that the 
victim, the complaining witness, came to the conclusion prior to parting 
with any money or property that he was being tricked and, therefore, 

30 it can hardly be said that the money itself was obtained by the 
defendant by trickery. The money was handed to the defendant in order 
to create evidence against him. 

For that reason, the Court is of the opinion that the first count 
of the indictment cannot be sustained by the proof outlined in the open- 
ing statement of the Assistant United States Attorney because larceny 


by trick was not consummated. The crime of larceny stopped before the 


property or money was delivered or handed to the defendant. 

On the other hand, the Court is of the opinion that under that count 
the defendant may be convicted of the lesser included offense of an attempt 
to commit grand larceny or, specifically, an attempt to commit larceny 
by trick. 

Any attempt to commit a crime consists of an intent to commit 
the crime plus some affirmative step in the direction of committing it 
but short of consummating the crime. It must be, of course, some step 
beyond mere preparation. 

The Court is of the opinion that the making of the fraudulent 
representations to the victim of the crime and negotiations with him 
are steps in the direction of the consummation of the crime and, there- 
fore, would constitute an attempt. 

The cases sustain the view of this Court that the facts set forth 
in the opening statement of the Assistant United States Attorney would 

31 constitute an attempt. There is an old English case decided 
ninety years ago,’/Regina vs. Hensler, 11 Cox's Criminal Law Cases 
570, 573. In that case the defendant wrote a fraudulent letter to the 

. victim of the crime seeking to obtain money thereby. The Court held 
that those facts were sufficient to constitute an attempt to obtain money 
by false pretenses even though actually the money was not obtained. 
The Court stated: "As soon as ever the letter was put into the post 
the offense was committed." 


11 
So in the case at bar, as soon as misrepresentations on the basis 
of which it was sought to obtain the money were made, the offense of 


attempt was committed. 
There is a very similar case, the facts parallel those involved 
here, in a case decided by the Supreme Court of California just a little 
over a year ago, People vs. Camodeca, 338 Pacific 2d 903, 905. The 
defendant in that case was convicted of an attempt to commit grand theft. 
Under the law of California what we call grand larceny is known as grand 
theft. The defendant in that case made representation to |the victim of 
the crime that, to use the vernacular, he could fix certain charges that 
were pending against the victim if he was given certain funds to pass on 
to certain persons. The Court held that even though the actual crime 
was not consummated because the money was not actually passed, the 
defendant's conduct constituted an attempt to commit grand theft. 
32 A similar conclusion was reached by the Supreme Court of the 
State of Washington in State vs. Peterson, 186 Pacific 264. 
In support of its position that the facts constitute larceny by trick 
the government relies on the decision of the Court of Appeals for this 
Circuit in Graham vs. United States, 86 App. D.C. 129. The Court is of 
the opinion that that case is distinguishable in principle because in that 
case the victim did not realize that he was being tricked until after he 
parted with the money. Consequently, the crime had been consummated. 
So far as count 1 of the indictment is concerned, the Court rules 
that the defendant may not be convicted of the charge therein set forth, 
namely, grand larceny, but he may be convicted of the lesser included 
offense attempt to commit grand larceny, which, of course, is a mis- 
demeanor, 
ae * * * oe 
Accordingly, the Court will direct a judgment of acquittal on the 
second count and will confine the first count solely to an attempt 
to commit grand larceny and the case will proceed within that narrow 
scope. 


34 
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MR. BOGORAD: If your Honor please, in the cases that your Honor 
cited, Iam not familiar with the Washington case but I am familiar with 
the California case. The California case was a charge of grand theft by 
false pretenses, which is distinguished, as I think, from a charge of grand 
theft by larceny. Of course, that is under the particular California statute. 
Our particular statute here has one separate statute for larceny, another 
statute for false pretenses, another statute for attempt, and I was unable 
to find any case that holds that an attempt to commit grand larceny by 
trick has been sustained. 

THE COURT: Well, the Court is of the opinion that there is no 
distinction in principle. The point is the making of the misrepresentation 
is a sufficient step towards committing the offense to constitute an attempt. 

MR. BOGORAD: May I make one further observation? 

THE COURT: I think I will adhere to my ruling. 

MR. BOGORAD: Will your Honor hear one further observation? 

THE COURT: Yes. 

MR. BOGORAD: The California Court held that even though the 
complainant knew the representation was false, the chargeof false 


pretenses could be maintained, obtaining money by false pretenses could 
be maintained. However, our Court of Appeals held that in order to 
maintain the charge of obtaining false pretenses there must be a reliance 
upon the false pretense made. And in this case there was not. That 
distinguishes the California case from the law in this jurisdiction. 

THE COURT: The Court holds that the facts set forth in the 
opening statement, if proven, would constitute an attempt to commit 


grand larceny. 
* * * 7* 


DIRECT EXAMINATION (Continued) 
* x* * * 
BY MR. CAPUTY: 
Q. Did there come a time then that you had gone to the police? 
Did you go to the police and make a report? A. No -- well, I really 
never did go to the police. I contacted a friend of mine who happened 
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to be an FBI agent, seeking his advise, and he in turn sent two FBI 
agents to see me the following day. That was on his move. And they 
took a statement from me and they then went to the police department. 

Q. Let's put it this way. Did there come a time then that you 
were in contact with members of the Metropolitan Police Department ? 
A. Yes, Lieutenant Eichelberger called me on the phone and asked me -- 
THE COURT: Speak a little more distinctly. 
THE WITNESS: Sorry. Lieutenant Eichelberger called me on 
the telephone and requested that I go down to police headquarters to 
speak to him. 
THE COURT: Just answer questions without enlarging upon the 
questions. 
BY MR. CAPUTY: 
Q. As a result of the contact with the police did there come a 
time that on March 18, 1960, did you see the police on that day, the 18th 
37 of March? A. Yes, 
Q. Were you given any instructions by the police? |A. Yes. 
Q. And on March 18, 1960 can you tell us whether you had seen 
the defendant Bryant Pearce? A. Yes, I did. 
Q. And where had you seen the defendant Bryant Pearce? 
THE COURT: What date did you say? 
MR. CAPUTY: March 18, your Honor. 
BY MR, CAPUTY: 
Q. And did you see him on that day? A. Yes. 
Q. And where did you see him? A. At the residence of my 
father, 1823 P Street, Southeast, Washington, D. C. 
Q. Prior to the time that you had seen the defendant,| Bryant 
Pearce, on March 18, 1960, can you tell us whether you were given 
anything by the police? Were you given anything by the police? A. Yes, 
that same day. 


Q. What, if anything, were you given? A. $200. 
* * * * 
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38 Q. Now, sir, on March 18, 1960 did you have any conversation 
with the defendant on that day? A. Yes. 

Q. And where was that, sir? A. Inthe residence of my dad. 

Q. At 1823 P Street, sir? <A. Yes. 

Q. Southeast? A. Yes. 

Q. Is that in the District of Columbia? A. Yes. 

Q. Will you tell us what, if anything, the conversation was that 
you had with the defendant, Bryant Pearce, onthat day? A. Yes. Mr. 
Pearce arrived at about 7:15 in the evening and proceeded immediately 
to give the details of his future admission to the National Institute of 
Health. 

MR. BOGORAD: Objection, if your Honor please. 

THE COURT: Objection sustained. I think you have to state what 
was said, instead of a paraphrase. 

BY MR. CAPUTY: 

Q. What did he tell you? 

THE COURT: As near as you can remember. 

THE WITNESS: Yes. Mr. Pearce stated that he, meaning myself, 


and I, meaning himself, Mr. Pearce, and someone else have put up money 


to get my dad into the National Institute of Health. The money amounted 
to $1,000, five hundred of which belonged -- five hundred of which Mr. 
Pearce secured from his wife and five hundred which he borrowed from 
a friend. The $500 that I was to give to Mr. Pearce would be returned 
to the friend. The $1,000 that was put up was presently in the hands of 
Doctor Savarese. The money was to be used to protect Doctor 
Savarese against any contingency which would make him liable for my 
dad, they being if my dad should die and I refused to accept him for 
burial or if he should tear things up in the hospital, smash things, then 
someone would be liable, that they would come to me and if I had left 
the town or if I had died or couldn't be found, then they would go to 
Doctor Savarese and say, 'You are responsible for him, you admitted 
him, you pay, you see that he is buried." The money, the $500 that I 
was to put up, was to be returned in thirty days, a maximum of thirty 


15 
days, possibly a shorter period of time. 
* * * 
BY MR. CAPUTY: 
Q. Did you give him money? A. Yes. 
Q. How much? A. $200. 
Q. Was that Government's Exhibit No. 1 for identification? 
A. I believe so, yes. 
Q. Was anything said by the defendant Pearce when you gave him 
$200? A. Yes, he gave to me a note drawn on the Bank of Bethesda 
for the full $500. 
MR. CAPUTY: May I have this paper writing, if your Honor 
please, marked as Government's Exhibit No. 2 for identification? 


42 (Photostat of note marked Government's 
Exhibit No. 2 for identification.) 


BY MR. CAPUTY: 
Q. I show you, sir, what has been marked as Government's Exhibit 
No. 2 for identification, which is a paper writing. I ask you to examine 
it and tell us what it is. A. This is a note that Mr. Pearce handed to 
me. At his direction I filled out the blanks. Mr. Pearce in my presence 
signed his name and his address to the note. 
Q. And what did Mr. Pearce give you that for, did he say? 
A. This was for the $200 plus the 300 that I was to deliver to him the 
first part of the following week. 
Q. What, if anything, did Mr. Pearce do about the money that 
you gave to him on March 18, 1960 in 1823 P Street, Southeast? A. He 
put it in his pocket. 
Q. Then what happened after that? Did there come a time, sir, 
that Mr. Pearce took his leave from 1823 P Street? A. Yes, he left. 
Q. Did he go by himself or did anyone leave the premises with 
him? A. I walked out the door with him. 
Q. Prior to the time that you walked out the door with the defend- 
43 ant Pearce, had you done anything in the apartment?) A. Had I 
done anything in the apartment ? 
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done anything in the apartment? 

Q. Yes, in connection with the window? A. Oh, yes. 

Q. What did youdo? A. I raised the venetian blind and lowered 
the top window. 

Q. Now, as you left the apartment -- strike that, please. Was 
that pursuant to any instructions? A. Yes. 

Q. From whom? A. From Lieutenant Eichelberger. 

Q. As you left the apartment did you see Lieutenant Eichelberger? 
A. Yes. 

Q. And was anyone with Lieutenant Eichelberger at the time that 
you came out of the premises? A. Yes, Sergeant Yuter. 

Q. And what happened at that time? 

THE COURT: Who did you say? 

THE WITNESS: Sergeant Yuter, Y-u-t-e-r. 

MR. CAPUTY: Sylvan Yuter, your Honor. 

BY MR. CAPUTY: 

Q. What happened? A. They arrested Mr. Pearce 

Q. And after the arrest of Mr. Pearce where, if anywhere, was 
he taken? A. Back into my dad's apartment. 

Q. Now, in the apartment what, if anything, was done? A. The 
money was taken -- 

Q. Was a search made of the defendant Pearce? A. Yes. 

Q. Was anything recovered from his person? A. $200 was taken 
from him. 

MR. BOGORAD: If your Honor please, I wish it understood that 
my same objection carries to this money. 

THE COURT: Yes. I will overrule the objection. 

THE WITNESS: $200 plus $5 and maybe some change. 

BY MR. CAPUTY: 

Q. Now, was any statement made at that time by the defendant 
Pearce to the police in your presence? A. Yes. 

Q. What did he say? A. He stated that he didn't do anything 


wrong, he was just trying to help this poor man and he said, "If you 
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don't believe me you can call Doctor Savarese on the telephone and 
he will vouch for me." and he gave the police by memory Doctor 
Savarese's telephone number. 

45 Q. Was any statement made by him as to what he was to do with 
the money, if you recall? A. I don't recall. 
MR. CAPUTY: I have no further questions, 
THE COURT: Mr. Germain, I believe you stated you were 
connected with the Patent Office? 
THE WITNESS: Yes, sir. 
THE COURT: You are an examiner? 
THE WITNESS: Yes, sir. 
THE COURT: I take it then that you are an educated -- that you 
have had a college education? 
THE WITNESS: Yes, sir. 
THE COURT: Or engineering education. Well, did you really 
think that it was necessary to bribe somebody to get a patient into the 
National Institute of Health? 
THE WITNESS: No, sir. 
THE COURT: Then what was your purpose -- what did you under- 
stand these representations to be? 
THE WITNESS: I had serious doubt as to them. I wasn't com- 
pletely convinced that Mr. Pearce was wrong because of his prior action 
in attempting to get my dad into D. C. General, which from all indica- 
tions seemed completely above-board and legitimate. 
THE COURT: Couldn't you have openly gone to the hospital 
46 yourself and applied to have your father taken to the hospital ? 
You did not think that a bribe was necessary, did you? 
THE WITNESS: No, sir. To be admitted a doctor must refer the 
patient to NIH. The indication was that Doctor Savarese, being the 
doctor, would be the one that would refer him to the hospital. 
THE COURT: Why didn't you just ask the Doctor to refer your 
father ? 
THE WITNESS: I didn't know Doctor Savarese. 
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THE COURT: You did not? 

THE WITNESS: Never met him. 

THE COURT: Well, did your father have a doctor? 

THE WITNESS: He had Doctor Korngold, and this was a year or 
more ago, and then he was admitted to Mount Alto. 

THE COURT: Why couldn't you ask your father's doctor to make 
the application to have your father admitted to the National Institute of 
Health if you thought that that was the place where you wanted him taken 
to? 

THE WITNESS: Well, really, at that time, he had no doctor except 
by -- 

THE COURT: I suppose you were under a strain because of your 
father's condition? 

THE WITNESS: Well, to some extent. 

THE COURT: Or worry? 

THE WITNESS: Yes. 

THE COURT: You were worried about your father's condition? 

THE WITNESS: But this idea of the National Institute of Health 
and being admitted to that institute had been a topic of conversation 
for six months. 

THE COURT: But why did you think that anybody had to furnish 
some money in order to secure the admission? 

THE WITNESS: Well, the money was not to secure the admission, 
the money was just to indemnify Doctor Savarese in case the Institute 
came back and said to him, 'You are responsible, you admitted him, 
he is dead now, you bury him, the family we can't find, they have dis- 
appeared."" And this was to take place within thirty days, Mr. Pearce 
telling me that fori the first, normally, fifteen or eighteen days they 
investigate and if they find out he is a veteran, that he has a family, 


that someone will be responsible for him, then they accept him, the 
National Institute of Health, and they discharge Doctor Savarese, the 
one who -- 

THE COURT: Did you really think that the Doctor would be 
financially responsible for the burial expenses of a person whom he 
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refers to a hospital? 
THE WITNESS: No, sir, I didn't. I had my doubts. I/ thought if no 
one would take care of him he would be taken care of by the City. 
THE COURT: Your doubts were well founded, of course. You may 
proceed. 
CROSS EXAMINATION 
BY MR. BOGORAD: 
Q. Do you know if your father was actually seen by Doctor Savarese? 
A. I don't know personally, that is, I was never present with my dad when 
Doctor Savarese visited him. 
Q. Did your father, in your presence, during this conversation with 
Mr. Pearce, ask Mr. Peace how much is this going to cost me? A. Yes. 
Q. And you recall Mr. Pearce's reply, if you can? | A. Yes, 
"Nothing." 
Q. He said it would cost him nothing? A. Yes. 
Q.. The $500 note that was given you, you wrote out and accepted 
in return for the $200, is that right? A. Yes. 


Q. Did Mr. Pearce say that as soon as your father ie admitted 


to NIH he would return your money and you would return his note ? 
49 A. He told me that as soon as he was accepted by NIH, that is, 
the responsibility shifting from Doctor Savarese and or Mr. Pearce to 
the hospital or they were satisfied as to who he was, name/and so forth, 
that at that point the money would be returned. If not, I could go, on 
the date of this note, could go to the Bank of Bethesda and that they would 
honor it, pay me the $500. 
Q. You mean you would present it for collection? A. Yes. 
Q. At the end of the thirty days? A. Yes. 
* * * * 
BY MR. BOGORAD: 
Q. You yourself did not have any money to give Mr. |Germain -- 
Mr. Pearce, did you? A. No, sir. I had money, I had money in the 
bank that I could have put up. It wasn't a case of being broke. I could 
have put up the money. 
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Q. Iunderstand you to say that you told Mr. Pearce you didn't 
have a thousand dollars? A. Yes, in the very beginning I didn't want 
to say yes to him and I didn't want to say no. 

Q. So you never had made up your mind whether you were going 
to give him $500 or not? Or did you finally make up your mind you 
weren't going to give it to him? A. I finally made up my mind that I 

would give it to him, based on the fact that when I made up my 
mind that the police would be there to arrest him and that the money 
would be -- 

Q. Recovered? A. Recovered. SoI was mitigating -- 

Q. But you had no actual intention of going through with it? I 
mean, so that you would use the services of Pearce to try to get your 
father into NIH? A. If he were honest -- 

Q. No, Imean-- A. --and meant to do what he was doing, yes. 

THE COURT: I think you have to answer the question. We will 
let the Reporter read the question. 

(The last question was read by the Reporter.) 

THE WITNESS: I think I had the intention, yes, because it seemed 

from what he said'no crime was going to be committed. 
BY MR. BOGORAD: 

Q. That was before you had contacted the police department, is 
that correct? You had that intention then? A. I had doubts, serious 
doubts, but I'd say I was on the fence all the way. 

Q. What I mean is, after you contacted the police department 


you certainly were not going to give him $500, were you, of your 


money? A. If the police department had said forget it, then I would 
have said no, I won't give him $500 without additional information. I 
would have investigated it further. 

* * * * * 

MR. BOGORAD: May I address the Court in connection with the 
subpoena that I issued that apparently was not served? The subpoena is 
for Everett G. Germain, Jr. and I just talked to Mr. -- I mean Sr., and 

I have talked to Germain, Jr. and he says his father is home, so I 
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don't understand why the subpoena was not served. I understand that 
a forthwith subpoena can be issued and I have talked to Mr. Germain, Jr. 
and he says it's possible for him to go and bring his father here. Of 
course, I have not been too insistent on Mr. Germain, Sr. being here 
every time the case was called in Judge Pine's Court because he has 
one leg. 

THE COURT: What testimony do you expect to elicit from him? 

MR. BOGORAD: That Everett G. Germain, Sr. was taken to 
Gallinger Hospital by Bryant O. Pearce and at the hospital he was 
temporarily passed as a patient and then subsequently rejected as 
a patient because his income was too large. It goes to the question 
of efforts made -- 

MR. CAPUTY: I will stipulate that. 

THE COURT: Mr. Caputy, perhaps you would stipulate that Mr. 
Germain, Sr., if called as a witness, would so testify. 

MR. CAPUTY: I will stipulate to that, your Honor. 

MR. BOGORAD: All right, your Honor. 

THE COURT: Is that satisfactory? 

MR. BOGORAD: That will be satisfactory. The only|other point 
is Mr. Pearce tells me that there is a three dollar outpatient fee or 
some sort of fee that you pay to District General Hospital, which Mr. 

54 Germain did not pay, that Mr. Pearce paid for him. If Mr. 
Caputy will stipulate to that, I will go along with it. 

MR. CAPUTY: I will stipulate to that too, if counsel! says that is 
what happened. I will stipulate to it, your Honor. 

THE COURT: Very well. 

MR. BOGORAD: The other stipulation that Mr. Caputy and I 


agreed to, which of course is more or less cumulative, is that the 


young lady at District General Hospital who interviewed Everett G. 
Germain, Sr. eventually turned him down as a non-paying patient after 
a conversation with Everett G. Germain, Jr. which established that the 
father had too much income to be considered as a non-paying patient. 
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THE COURT: It is stipulated then that the father was rejected as 
a patient at D. C. General Hospital because he was not within the income 
bracket which entitled him to admission to D. C. General Hospital? 

MR. CAPUTY: Yes, your Honor. 

MR. BOGORAD: And that, of course, Bryant Pearce took him 
there. 

MR. CAPUTY: Yes, I will stipulate to that. 

THE COURT: Very well. 

mR. BOGORAD: May I have Mr. German, Jr. for one question? 

THE COURT: Yes, indeed. 

CROSS EXAMINATION (Continued) 
BY MR. BOGORAD: 

Q. Mr. Germain, did there come a time when you received a 
phone call from Mr. Pearce informing you that he was taking your 
father to District General Hospital? A. No. I will elaborate. I 
received a phone call from Mr. Pearce on Monday, March 7, that 
evening. He said, "I wish to introduce myself." He told me what I 
already knew, that he had taken my dad to D. C. General. He said, 

"I want to introduce myself. I don’t wantit to appear that I and Mr. 
Bedell are stepping in and just taking over the life of your father with- 
out communicating with the family.” That was Monday the 7th. 

Q. You say that was after he had gone to District General? 

A. Yes. 
ok * * 
56 DOCTOR CHARLES J. SAVARESE 
called on behalf of the government, having been duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 
BY MR, CAPUTY: 


Q. Your name, sir, is Charles Savarese, S-a-v-a-r-e-s-e, sir? 


A. Yes, sir. 

Q. Are you a medical doctor? A. Yes, sir. 

Q. And where is your office, Doctor? <A. 4890 Battery Lane, 
Bethesda, Maryland. 
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Q. And how long have you been a medical doctor? | A. For over 
ten years. 


Q. Do you, sir, know one Bryant O. Pearce? A. Yes, sir. 
Q. Do you see him here inthe courtroom? A. Yes, sir, right 
over here at the table (indicating). 


Q. Would you point him out? A. (Indicating) 
MR. CAPUTY: May the record so show, if your Honor please? 
THE COURT: The record may so show. 
BY MR. CAPUTY: 
Q. How long have you known Bryant Pearce? A. Approximately 
two or three years. 
Q. Do you, sir, know one Everett G. Germain, Sr.? A. Yes, sir, 
Ihave met Mr. Germain on one occasion, September of last year. 
Q. September of last year? A. Yes, sir. 
Q. And at whose request did you meet him? A. At the request 
of a patient of mine, Mr. William Bedell, a patient of mine, asked me 
to see Mr. Germain. 
Q. In connection with this patient, Everett Germain) Sr., did you 
have any conversations with the defendant Bryant Pearce? A. Only in 
that Mr. Pearce called me on one occasion to find out if I had been able 
to get the friend of Mr. Bedell's in the NIH. 
THE COURT: Would you mind speaking a little more distinctly? 
You are in a big courtroom. 
THE WITNESS: Had I been able to get Mr. Germainiin the NIH. 
And I told him that I had not, that I had called some doctors at the NIH, 
that they were not working on Parkinson's disease as a project but that 
I was going to continue to inquire. 
Q. Did you tell the defendant Bryant Pearce that it would be 
necessary to have $1,000 to get him into NIH to relieve you of any 
responsibility after he had entered there? A. No, sir, I did not. 
Q. Is it necessary, from your knowledge, sir, do you know 
whether it is necessary to pay to get anyone into tne NIH? | A. It is 
not necessary, sir. 
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Q. And what procedure do you have to undergo? A. A patient 
has to be recommended by a private physician, it has to be a case that 
has been diagnosed, it has to be a case that they are particularly 
interested in, one in which there is a project that they are working on. 
For example, certain forms of heart disease, certain types of cancer, 
if there is a lesion that is measurable, that type of thing. They send 
out at regular intervals a booklet describing the types of cases that 
they are working on and are interested in. 

MR. CAPUTY: Thank you. That is all I have, if your Honor please. 

CROSS EXAMINATION 
BY MR. BOGORAD: 

Q. Dr. Savarese, you examined Everett G. Germain, Jr., did you 
not? A. Yes, sir, on September 10th, 1959. 

Q. And you performed that examination at the request of your 
patient, Mr. William E. Bedell? A. Yes, sir. 

Q. Where is your office -- 

THE COURT: Just a moment. I want to be sure I have this 
correctly. Was it Germain, Sr. or Germain, Jr. that you examined in 
September ? 

THE WITNESS: Germain, Sr., sir. 

MR. BOGORAD: I said Jr. I'm sorry. 

THE COURT: I think you did. 

BY MR. BOGORAD: 

Q. How long did that examination take, Doctor? A. The examina- 
tion took approximately twenty minutes, We stayed around another half 
hour or longer talking and discussing his problem and his case. 

Q. You came from your office in Bethesda, is it? A. Yes, sir. 

. To 1823 P Street, Southeast? A. That's right, yes, sir. 
. And that took considerable time? A. Yes, sir. 


. Did Mr. Germain, Sr. or Jr. pay you for your call? A. No, sir. 
. Did Mr.|Bedell pay you? A. No, sir; I did it as a favor to Mr. 
Bedell. He was quite interested in the condition that Mr. Germain had. 
It happened to be the same disease that he had had. I had been able to 
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help Mr. Bedell with his Parkinsonism and he thought po 


help Mr. Germain. This would be considered as more o 
housecall in that I was not reimbursed and wasn't looking 
bursement. 


* * 


BY MR. BOGORAD: 

Q. You made a more or less informal approach to 

view to having Mr. Germain, Sr. admitted to NIH? A. I 
tion any names, but I called people that I know at NIH, a 
was a study on Parkinson's disease going at the time =) 

the National Institute of Arthritis and Metabolic Diseases 

was not. 


Q. Was that after you had seen Mr. Germain, Sr.? 


* * 


BY MR. BOGORAD: 


* * 


ssibly I could 
r less a charity 


for any reim- 


NIH with a 


didn't men- 


King if there 


was told at 
that there 


A. Yes, sir. 
* 


Q. After you received the telephonic information from NIH that 


it was not doing a study on Parkinson's disease, you still 


thought to 


attempt the entry of Mr. Germain, Sr. into NIH at some future time, 


is that not correct? A. I had planned to call back and to 
I have about four or five patients that have Parkinson's di 
they ever do have a study, I would like to have them enter 
study, if they were acceptable. 


* * * * 
ROBERT S. EICHELBERGER * * * 
DIRECT EXAMINATION 


BY wR. CAPUTY: 
Q. What is your full name, sir? A. Robert S. Eiche 
Q. Would you spell your last name? A. E-i-c-h-e-l-b-e 


Q. Are you a member, sir, of the Metropolitan Poli 
A. Yes, sir. 


Q. And were you a member of the Metropolitan Poli 


on March 18, 1960? A. Yes, sir, I was. 


see later on, 
sease. If 
into the 


lberger. 
-r-g-e-r, 
ce Department ? 


ce Department 


Q. And in what squad are youa member? A. Inthe Check and 


Fraud Squad. 
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Q. Do you, sir, know one named Everett G. Germain, Jr.? 
A. Yes, sir. 

Q. Do you know one Bryant O. Pearce? A. Yes, sir. 

Q. Do you see Bryant O. Pearce here in the courtroom ? 
A. Yes, sir, I do. 

Q. Would you point him out? A. The gentleman in the gray suit 
sitting at the other table (indicating). 

MR. CAPUTY? May the record show, if your Honor please, the 
witness has pointed to the defendant, Bryant O. Pearce? 

THE COURT: The record may so show. 

BY MR. CAPUTY: 

Q. Did you receive a complaint, without saying the details of it, 
receive a complaint from Everett G. Germain, Jr.? A. Yes, sir. 

Q. And as a result of that did you make an investigation of it? 
A. Yes, sir. 

Q. Did there come a time that you saw the defendant, Bryant O. 
Pearce, on March 18, 1960? A. Yes, sir, I did. 

Q. And on that day did you see Everett G. Germain, Jr., on 
March 18? <A. Yes, sir. 

Q. When was it that you had seen him and where? At what time 
had you seen Everett G. Germain, Jr. on March 18, 1960 and where? 
A. I saw him during the day when we made up some money, taken some 
money from the Metropolitan Police Department fund and took the serial 
numbers of that money and made a note of it, which Mr. Germain signed 
and myself, I signed and Sergeant Yuter signed. We took the money and 
gave it to Mr. Germain to be used later. Also on that day I went to the 
apartment and met Mr. Germain, Sr. and later on I saw Mr. Germain 
Jr. and Sr. and the defendant in the apartment at the time of the arrest. 

Q. I show you, sir, what has been marked as Government's Exhibit 
No. 1, an envelope containing some money. I ask you to examine it and 
tell us what that Government's Exhibit is, sir? A. This is $200 in 
money which was taken from the confidential fund of the Metropolitan 


Police Department and which was noted on another piece of paper, of 


27 
which I have a copy in this jacket. This is my handwriting and this 
contained, substantially, notations relative to the money and what it 
is to be used for. 

MR. BOGORAD: May I have my objection, your Honor, to any- 
thing about the money? 

THE COURT: Yes, your objection is preserved. 

BY MR. CAPUTY: 

Q. Did you give Government's Exhibit No. 1, the contents of it, 
the money, to Everett G. Germain, Jr.? A. Yes, sir, I did. 

Q. On what day? A. Onthis same date, March 18) isn't it? 
March 18, 1960. 

Q. And whose property is the $200? A. It's the property of 
the District Government, Metropolitan Police Department, 

MR. CAPUTY: I would ask, if your Honor please, to take judicial 

69 notice of the fact that the District of Columbia is a municipal 

corporation. 

THE COURT: Yes. 

BY MR. CAPUTY: 

Q. Did you make an arrest of one Bryant O. Pearce? A. Yes, 
sir, I did. 

Q. The person whom you have just identified here? | A. Yes, sir. 

Q. Where? A. Just outside, I think it's 1823 P Street, Southeast. 
I could -- 

Q. Inthe District of Columbia? A. Yes, sir. 

Q. And what time, sir? A. Shortly after -- it was after eight 
o'clock, about 8:20, 8:15 or 8:20 p.m. 

Q. Was he alone or was someone with him? A. No, he was in 
the company of Everett Germain, Jr. 


Q. And after the arrest of the defendant, Bryant O. Pearce, what, 
if anything, did you do? A. We went back into the apartment, which was 
on the first floor of the apartment building, and I asked Mr, Germain, Jr. 
to identify himself. I asked Mr. Germain, Sr. to identify himself. I 
asked the defendant to identify himself. And then I asked Mr. Germain, 
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70 Jr. if he had given this man any money. He answered -- 

Q. Did you make a search of the person of Bryant O. Pearce? 
A. Yes, sir, after he said, "Yes, I did," I then reached into the pocket 
of Mr. Pearce and extracted this same money. At that time I produced 
a piece of paper which contained the serial numbers of this money and 
Mr. Pearce and I, in the presence of Sergeant Yuter, the two Germains, 
went over each bill separately and he identified the money which I had 
taken from him as being the same money which was listed on the piece 
of paper, on the paper that we had made out previously, as being the 
same money. I then asked Mr. Pearce what was the purpose of taking 
this money, and he told me the money had been given -- 

MR. BOGORAD: Objection, if your Honor please. 

THE COURT: Objection overruled. 

MR. BOGORAD: May I state the ground of my objection? 

THE COURT: Very briefly, in one sentence. 

MR. BOGORAD: On the ground that the arrest was illegal and 
anything that followed thereafter should be excluded. 

THE COURT: The Court holds that the arrest was legal because 
there was a probable cause for it. 

TW You may answer. 

THE WITNESS: I then asked Mr. Pearce why he had taken this 

money from Mr. Germain, Jr., and he stated that it was part of some 


money that was to be put in escrow for the elder Mr. Germain to go to 


the National Institute of Health. We then discussed whether it was neces- 
sary, and I said, ''Who can tell besides yourself that it is necessary to 
put up money to get a man into the National Institute of Health?" He 
said, “If you will call Doctor Savarese, he will straighten this whole 
mess out." I said that, "We will do it right now," and we called-- I 
called Doctor Savarese -- 
BY MR. CAPUTY: 

Q. From where? A. From the apartment. And I was informed 
that he was -- 

Q. Did you talk to Doctor Savarese? A. Not at that time, no, sir. 
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I was informed that he was on call. It was a secretarial service, and 
that Doctor Savarese would call me back. I informed the person to whom 
I was talking that we were going to leave this address and for Doctor 
Savarese to call me on National 8-4000, Extension 211, where we would 
be in approximately a half hour. 
Q. By "we" whom do you mean? A. The defendant Pearce, 
Detective Sergeant Yuter and myself. 
Q. Was Sergeant Yuter with you at the time that you arrested the 
defendant Pearce? A. Yes, sir. 
Q. Did you go to police headquarters? A. Yes, sir. 
Q. On the way to police headquarters did you have any conversa- 
tion with him? A. Yes, sir, on the way to police headquarters Bryant 
Pearce said, ''You have arrested me wrongly, I intended to do this man 
a good thing, I wanted to put him into NIH." AndI told Pearce, "If you 
intended to do that, you have a friend in these two policemen, myself 
and Yuter, and we will help you any way we can. All I want to do is talk 
to Doctor Savarese and verify that he will straighten this mess out." 
We got to police headquarters, in the Check Squad, and shortly 
after that Doctor Savarese called me. I talked to Doctor Savarese on 
the telephone and I told Pearce to pick up another phone in the office 
so that it would be a three way-- he could hear what Doctor Savarese 
told me and also he could hear what I said to Doctor Savarese on the 
telephonic conversation. Doctor Savarese was asked if it was necessary 
to put up any money to get a person into the National Institute of Health. 
Doctor Savarese said that it was not. I said, "Doctor Savarese, 
did you have any knowledge that Bryant Pearce was going to collect any 
money?" And he said no. I said, "Did you know that you were supposed 
to be holding this money subsequently?” 
He said, "I had no knowledge of that, nor would I have anything to 
do with it if I had known it." And I also asked him if he knew Bryant 
Pearce. He said yes, he knew him through telephone conversations he 
had had previously relative to Mr. Germain, Sr. 


Q. Did you have any conversation with the defendant concerning 
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$1,000? <A. Yes, sir, I did. 

Q. What did he say about that? A. He told me that it was 
supposed to be put; in escrow in the event that anything happened to 
Mr. Germain. I said, ''Can you tell me what contingency, what possible 
contingency there could be that there would be necessary to put up one 
dollar ?"* I said, “If this man died on the way, on the way while you 
were transporting him from P Street over to Bethesda, all you would 
have to do is take him to the nearest undertaking establishment and it 
would be taken care of. If he died subsequently in the hospital, the 

hospital would take care of it by notifying the next of kin. And 
so forth. There is no contingency where money was necessary." 

I said, "If you will give me the name of a person who was going 
to hold this money'in proxy, I will find that person, I will do everything 
I can." He said, "I can't give you any," after we took care of Doctor 
Savarese. I said, "If you can tell me one person that says, one expert, 
one professional man who can tell me that it was necessary for you to 
even hold the money, I will go look for him too."" He couldn't produce 
him. 

Q. Showing you, sir, Government's Exhibit No. 2 for identification, 
copy of a note, can you identify that, sir? A. This is a photostatic copy 
of a promissory note given to me by Everett Germain, Jr., in the presence 
of the defendant, Bryant Pearce. Bryant Pearce stated that this was his 
signature, his handwriting. And if I recall correctly, the upper writing 
was done by Germain, Jr. It's a note for $500, payable in thirty days -- 
let’s see -- 

MR, BOGORAD: If your Honor please, the note speaks for itself. 
It is not necessary for -- 

THE COURT: Very well. 


(The original of Government's Exhibit 
No. 2 for identification was marked 
Government's Exhibit No. 2A for 
identification.) 


BY MR. CAPUTY: 
Q. Ishow you Government's 2A. Is that the original of the note? 
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A. This is the original of the photostat. 

MR. CAPUTY: May I substitute the original? 

THE COURT: You might show both of them to Mr. Bogorad before 
you make the substitution. (The Exhibits were examined by Mr. Bogorad.) 

MR. BOGORAD: It seems to be the same as the copy I have, your 
Honor. 

THE COURT: Very well. 

MR. CAPUTY: At this time I would like to offer, your Honor, 
Government's Exhibits Nos. 1 and 2 for identification into evidence as 
Government's Exhibits 1 and 2. 

MR. BOGORAD: my objection, of course, your Honor, is to 
Exhibit 1. 

THE COURT: Objection overruled. 


(Government's Exhibits 1, 2 and 2A 
for identification were received in 
evidence.) 


* * * 


CROSS EXAMINATION 
* * * * 


BY MR. BOGORAD: 
Q. Was there a recording device in the home of Everett G. 


Germain, Jr. on March 18, 1960? A. Everett Germain, Sr., yes, sir. 


Q. And where was that recording device, if you know? A. The 
recording device was set up in the afternoon that same day and the 
microphone was placed on the floor underneath the television set and 
the tape recorder was placed behind the television set in the corner. 

Q. And did you subsequently remove a tape recording from the 
recording device? A. Yes, sir. 

Q. Was that recording device in operation on March/18, 1960 when 

17 you say you saw Pearce, Germain, Sr. and Jr. at 1823 P Street, 
Southeast? A. Iam sorry, sir, I lost the question. 

Q. Was the recording device in operation at the time, on March 

18, 1960 when you have testified that you saw Germain, Sr.| Germain, Jr. 


and Bryant O. Pearce ina room at 1823 P Street, re A. Yes, sir. 
* * * * 
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Q. You say you received a complaint from Everett Germain, Jr. 
Actually, it was not a complaint, was it? It was more in the nature of 
giving you certain information, was it not? A. It was a complaint. 
That's what we call it. 

Q. You characterize it as a complaint? A. Yes, sir, we call it 
a complaint. We made a report of it and it has numbers. It's what we 
call a criminal complaint. 

Q. Actually, was it -- what it was was that Germain told you the 
Situation as he understood it, it that correct? <A. That's right. 

Q. He didn't necessarily say specifically that he was making a 

complaint against Bryant O. Pearce, did he? A. He said that he 
thought something ‘criminal was going on and what were we going to do 
about it. 

Q. He thought? A. Idon't quote him verbatim, but in the same 
words he came to us and reported that, this was on the 10th, if I recall 
correctly, that he came to me in the Check Squad Office and he reported 


that Bryant Pearce had asked him for, or had solicited $1,000 from him 
on a previous date/ and he gave me all the facts that he recalled relative 
to that solicitation. The word complaint, I don't know -- I think that is 
a complaint, yes, sir. Any report to us of a criminal nature we term 


as a complaint. 

Q. Germain, Jr. apparently did not tell you about the subsequent 
proposition of Bryant Pearce putting up a note for $500 and Mr. Germain, 
Jr. putting up $500 in cash? A. No, I didn't know anything about the 
specific note until after the arrest was made. 

* * * * 
BY MR. BOGORAD: 

Q. Now, Lieutenant Eichelberger, you testified that you received 
$200 from funds of the Metropolitan Police Department? A. That is 
correct, sir. 

Q. And did you receive that by check? A. No, I received this 
identical money. 

Q. How do you go about getting funds from this police department 
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fund? A. Well, my first step is to tell my superior, who |in this case 


was Deputy Chief Scott, of the circumstances of the case ahd to reque st 


the money, and he in turn advised Sergeant Bradley of the Detective 
Bureau to turn over that amount of money to me and to then -- we took 
the serial numbers and the denominations of the bills that were taken 
and we placed them on a piece of paper, which I have a copy of in my 
jacket, which I believe Mr. Caputy has a copy of. 

Q. Did you sign a receipt or something like that? A. Oh, yes, sir. 

Q. Do you have a copy of it? A. Of the receipt that I gave Sergeant 
Bradley ? 

Q. Yes. A. No, sir, I don't. Sergeant Bradley has it. 

Q. Sergeant Bradley-- A. Let's not call ita receipt. It was -- 

I signed -- I don't know the proper word for the piece of paper, 
but a request that I get that money. Yes, sir, I signed that. 

Q. Then you got the sum of $200 from Sergeant Bradley of the 
Metropolitan Police Department? A. Yes, sir, he is in charge of that 
fund. 

Q. Do you know where that fund comes from? A. It's a confi- 
dential fund which is used for the enforcement -- 

Q. I didn't ask you that, sir. Where does it come from? 

THE COURT: The witness testified that it belongs to|the District 
of Columbia. I do not think it is relevant just how it gets there or out of 
what appropriation it comes and so forth. 

MR. BOGORAD: I am inquiring as to whether it actually belongs 
to the District of Columbia. 

THE COURT: It makes no difference whether it does or not. 

MR. BOGORAD: Because the indictment lays it as being the 
property of the District of Columbia. 

THE COURT: If it belongs to somebody else, I think it would be 
an immaterial variance, Mr. Bogorad. 

* * * 
BY MR. BOGORAD: 
Q. Bryant Pearce never told you at any time that the arrangement 
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was that he was to keep this money permanently, did he? A. No, sir. 
* * * * * 
MR. CAPUTY: The Government rests. 
MR. BOGORAD: If your Honor please, I move for a judgment of 
acquittal at this time. 


* * * 


THE COURT: Motion denied. 
* * * 


WILLIAM E, BEDELL 
* * * 
DIRECT EXAMINATION (Continued) 
BY MR. BOGORAD: 
ak * * * * 
93 Q. Have you sent many patients to Doctor Savarese? A. At the 
invitation of the Doctor. In my walk of life I meet people that need treat- 
94 ment and don't have the money to pay for it and, more particularly, 
in cases where these new drugs are very expensive. 
Q. Did you send many patients to Doctor Savarese? A. For my 
own account, yes. 
Q. By your/own account you meant that you became liable for 
Doctor Savarese's bill? A. They run as high as $1200 over a period 
of time. 
Q. You mean you have become indebted to Doctor Savarese in 
the amount of $1200? 
MR. CAPUTY: I object, your Honor. 
THE COURT: Objection sustained. This has nothing to do with 
the issues of this case. 


* * * 


BRYANT O. PEARCE 


defendant herein, assumed the witness stand on his own behalf, and 


having been duly sworn, was examined and testified as follows: 
95 DIRECT EXAMINATION 
BY MR. BOGORAD: 
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Q. Will you state your name, please? A. Bryant Oscar Pearce. 

Q. Do you know William E. Bedell? A. Yes, sir, I do. 

Q. The gentleman who just left the courtroom? AJ Yes, sir. 

Q. Directing your particular attention to on or about March 1st, 
1960, did you live at his home? A. Yes, I did. 

Q. Did there come a time when Mr. Bedell asked you to take his 
automobile and deliver a Mr. Germain, Sr. to District General Hospital? 
A. Well, I could explain -- 

THE COURT: Suppose you speak a little louder. 

THE WITNESS: I could explain -- 

THE COURT: I think you better answer counsel's questions. 
Counsel knows what he wants to ask. 

THE WITNESS: Yes, I did. 

BY MR. BOGORAD: 

Q. And at that time did Mr. Bedell give you any papers to deliver 

to District General Hospital? A. Yes, he did. 


96 Q. And, if you know, can you tell us what those papers were? 


A. They were papers from the Veterans' Administration Hospital, giv- 
ing the case history of Mr. Germain, Sr. 
Q. Did you take Mr. Bedell's automobile and go to Mr. Germain, 
Sr.'s home? A. Yes, I did. 
Q. Was that the first time you met Mr. Germain, Sr.? A. Yes, 
it was the first time I had met him. I had talked to him on the phone 
numerous times. 
Q. And when you talked to him on the phone, was that a personal 
call to you or to Mr. Bedell or somebody else? A. To Mr. Bedell. 
Q. Did you go to Mr. Germain, Sr.'s home in Mr. Bedell's auto- 
mobile to pick up Mr. Germain, Sr.? A. Yes, I did. 
Q. And does Mr. Germain, Sr. have any legs or arms amputated? 
A. To the best of my knowledge, he does. He has a terrible time moving 
and I think he has one leg. 
Q. He has one leg amputated? <A. Yes, he does. 
Q. And you had to assist him into the automobile? (A. Yes, I did. 


98 
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Q. And you took him to District General Hospital? A. Yes, I did. 

Q. And you assisted him into the hospital? A. That's right. 

Q. And when you got into the hospital what, if anything, did you do? 
A. Well, I got a wheelchair for him and put him in the wheelchair and 
then I tried to do the foot work because there is a lot of routine to take 
him through before he can get to see the doctor that he had an appoint- 
ment to see. 

Q. Well, does any of that routine require spending any money? 

A. Well, at the end they have to have to pay a fee before they can get 
an admittment card, before they can get the treatment they need, and I 
paid it. 

Q. You paid that fee? A. Yes, I did. 

Q. With your own money or Mr. Germain's money? A. With 
my Own money. 

THE COURT: What was your answer? 

THE WITNESS: With my own money. 

THE COURT: What was the fee? 

THE WITNESS: Three dollars. 

BY MR. BOGORAD: 

Q. Did there subsequently come a time that you took Mr. Germain, 
Sr. in the hospital to a Doctor Buchanan? A. Yes, I did. 

Q. And what, if anything, occurred there, if you know? A. Doctor 
Buchanan examined Mr. Germain, Sr. and said that she thought that she 
could do something for him, but that the first thing that had to be done was 
that he should be given a new leg because the one that he had was not work- 
ing proper and would bend at the foot, and she suggested that be done im- 
mediately. 

Q. Did Doctor Buchanan send you anywhere else thereafter ? 

A. She sent me back to talk to one of the admitting clerks there to see 


if something could be arranged where he could stay in the hospital be- 
cause she didn't think she could do the job that she would like to do if he 


went home. 


Q. You mean if he was an out-patient instead of an in-patient? 
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A. She said he should be an in-patient. 


Q. What, if anything, occurred when you went to the admitting 
clerk? A. Well, there was a discussion about his background and how 
much money he made or had, and it seemed that if a person made over 


$200 they couldn't be admitted. So, I asked him to give the 


information 


to the lady, and he did, and he said he made $157 a month and she said 
that would be fine. And he got a little irritable because of the fact the 
99 lady laid the pencil down and said, "Well, you must have other 
money."’ And he got a little rude, and after reading the report that 
Doctor Savarese and Mr. Bedell had given me, I calmed him down and 
said, "We won't get excited here," and he was stumbling and got up and 
was almost falling on his cane, so I helped him out and went back to 


Doctor Buchanan. 
Q. What, if anything, happened after you went back to 


Doctor 


Buchanan? A. It was decided that he would be admitted and for me 
to bring him back the following Thursday, and I said that I would, and 


I thought that would be the end of it. 


Q. To your personal knowledge was Everett Germain, Sr. ever 


admitted to District General Hospital? 


THE COURT: I think it is stipulated by the government that he 
was not admitted due to the fact that he was not in the proper income 


bracket and that efforts were made to get him admitted, so you do not 


have to prove that. 
MR. BOGORAD: That is correct, your Honor. I had forgotten. 
THE COURT: There is no use proving something that 
especially when it has nothing to do with this case. 


BY MR. BOGORAD: 


is conceded, 


100 Q. Now, Mr. Pearce, after -- you returned Mr. Germain to his 
home that day, that is, Germain, Sr.? Did you? A. Yes, sir, I did. 


Q. What, if anything, occurred thereafter ? 


THE COURT: I think you better ask specific questions. Lots of 


things occurred, of course. 
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BY MR. BOGORAD: 

Q. Did you subsequently talk to Doctor Savarese about Mr. 
Germain, Sr.? A. When I left Mr. Germain, took him in his home, he 
offered to pay me the three dollars. He just had three dollars. And I 
said, "No, that Mr. Bedell would be more than happy to do this for you 
and I would tell him." I left him. I went home to Mr. Bedell and told 
him that I had got ithe admittment card and that I knew that Mr. Clark 
and both Doctor Savarese would be very happy that the matter was 
settled because Mr. Germain was calling Mr. Bedell every day for about 
six months and he couldn't take the calls at times because he was busy 
or had gotten in and was too tired. And he said, "Well, that is fine." 

THE COURT: Suppose you ask a specific question. The witness 


is going way beyond the confines of the question. 
BY MR. BOGORAD: 
Q. The question I asked, Mr. Pearce, was whether you called 
Doctor Savarese. A. The next night I called Doctor Savarese, after 


101 the hospital called me and told me -- 

THE COURT: You called him the next night. That is an answer. 
Just answer specific questions. 

THE WITNESS: Yes, sir. 

BY MR. BOGORAD: 

Q. You called Doctor Savarese for what purpose? A. To tell 
him that I had just received a call from the hospital that they could not 
take Mr. Germain because they had talked to his son and that he made 
over $200 a month. 

Q. What, if anything, did you do after that, with respect to Mr. 
Germain, Sr.? Ai. He called me on the phone and I told him -- 

Q. Whois he? A. Mr. Germain, Sr. And I told him that the 
hospital couldn't take him and I suggested that he go back to the 
Veterans’ Administration, that there was nothing that probably could 
be done at this time. He asked me would I ask Doctor Savarese if he 
could get him in the National Institute of Health. I know no one at the 
National Institute of Health. I knew that they had tried to get him in 
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before and had failed. I called Doctor Savarese and told him what had 
happened and that I had called two or three people. He said, "Pearce, 
don't call anybody; I will call the hospital or Mr. Skim and see if I can 

102 get him in." I said, "Okay, that's fine."’ 

Q. What, if anything, occurred after that, with respect to the 
efforts to get Mr. Germain, Sr. into NIH as a patient? A.) The next 
day Mr. Bedell said he had talked to the doctor and that he| was going to 
try to get him into the National Institute of Health that week. And this 
is the part, Judge, that I would like to, just real short, to explain so 
that you will -- 

THE COURT: I think you will have to follow your counsel's lead. 
Counsel will ask the proper questions or the questions that! he considers 
proper and you answer him. You are in good hands. 

MR. BOGORAD: Will your Honor indulge me with this witness? 
I don't know just exactly what he has in mind. 

THE COURT: Ido not think the witness ought to go on talking with- 
out there being any question. As a matter of fact, he might do himself 
some harm. 

MR. BOGORAD: I would like to confer with the witness a moment. 

THE COURT: Yes, you may do so, although that is most unusual. 

MR. BOGORAD: It is, your Honor. (Thereupon, mMr.|Bogorad 
conferred with the defendant privately.) 

BY MR. BOGORAD: 

Q. Now, was it your personal knowledge that Mr. Bedell had paid 
the medical bills to Doctor Savarese for many patients? A. Yes, sir, 
numerous people. 

Q. Did you anticipate that Mr. Bedell would have to pay Doctor 
Savarese for his efforts in behalf of Mr. Germain, Sr.? A, I didn't 
know what complications would arrive. $1200 had just been accumulated 
the last week for someone that he had tried to help, and bills like that 


were coming in all the time. Mr. Bedell just couldn t say no to anybody. 


MR. CAPUTY: Your Honor, I object to any more questions on 
this line. 
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THE COURT: As you know, Mr. Caputy, I try to give a defendant 
a little more leeway to tell his story, so long as it is germane to the 
case. I think your objection is well founded, but I am not going to sus- 
tain it. 

BY MR. BOGORAD: 

Q. Now, did there come a time that you talked to Everett G. 
Germain, Jr.? A. Yes, I called him the first night. 

Q. And what, if anything, was your purpose in calling him? 

104 A. I called him and told him that the hospital had taken his 
father, or was taking him, that is, the General Hospital, and that Mr. 
Bedell nor Doctor Savarese or myself could do anymore for him but 
we did not want to do anything that he didn't know about, that I did not 
know how to get in'touch with him, what his address was, and I was 
fortunate to get it through the government, where he was working. 

Q. Where did you get the information as to where he was 
employed? A. From Mr. Clark at the Stewart Real Estate Company. 

Q. Did you have any subsequent conversations with Everett G. 
Germain, Jr.? A. I told him I would meet him the next day and talk 
to him and explain to him why he didn't take over bringing his father to 
the hospital or trying to get him back in the Veterans’ Administration 
Hospital. And we talked about many things. He said that people could 
do things to get people in, and I said, "Well, I know that's true because 
I was a government agent myself for many years and I know that if you 
do get people there are some that could help," but that his father already 
had veteran's rights and he should go to the Veterans' Administration 
and try to start over with them because I had called the Veterans’ Ad- 
ministration and they said that if he would cooperate they would help 
him. 

105 Q. Now, did there come a time when there was some conversation 


about getting Everett G. Germain, Sr. into Walter Reed? A. I knew 
they had tried five or six hospitals. Mr. Bedell contacted all during 
the week in regards to different hospitals. 
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Q. Were you present when Mr. Bedell was doing that contacting ? 
A. He called every day, Mr. Germain did. 
Q. Mr. Germain. I said were you present when Mr! Bedell was 
making contacts with respect to hospitals? A. Yes, I was. 
Q. After this conversation, this first conversation with Everett 
G. Germain, Jr., did there come a time when you saw him again? 
A. Yes, it did. 
Q. And what occurred at that time? A. The second time was 
at this home on March 18th at 7:30 in the evening, 
Q. That was the second time? A. That's right. 
Q. And was there a conversation between you and Everett G., 
Germain, Jr.? A. Yes, a long one. 
106 Q. And was Everett G. Germain, Sr. there? A. Yes, he was. 
Q. Now, will you state what that conversation was, briefly ? 
A. Well, I was hoping the government would have the recorder here 
because it would show -- 
THE COURT: I think you better speak a little louder| 
THE WITNESS: I was saying, your Honor, I was hoping the 
recorder would be here because it would explain in detail everything, 
but I will do it as short asI can. I repeated myself numerous times 


because he had a yellow piece of paper and I could tell that something 
was wrong, I didn't know what it was, for him to be talking in front of 
his father like he did. I said, "Mr. Sr., Jr., you cannot pay|to get any- 
body in the hospital, you cannot buy your way in." 
I said, ''What will happen" -- I said, "My father had one leg and 
I know the difficulties that arise. Mr. Bedell will be responsible for 
half of any trouble that occurs." 


He said, "Pearce, what trouble could occur?" 

I said, "Well, this is it, Mr. Bedell is about $40,000 in debt from 
helping people. There are even suits pertaining where people had used 
his name. Doctor Buchanan had said your father needs a new leg." 

I said, "I had just had the experience of checking someone in the 
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107 hospital and I had to pay the bill for signing some papers." 

He said, "Well, Pearce, will I get this money back?" I said, "In 
fifteen minutes, if the hospital verifies where you live, who you are. I 
don't know where you live, I can't even find you. If they know who you 
are and who your father is and what veteran's rights, there could no 
money occur and there would be no need for even putting up any money." 
But I said, "Mr. Bedell now owes Doctor Savarese over $14,000 of 
people that he has helped." 

Q. Now, the proposition was made, as I understand it, that some 
money would be givento you? A. He had told me that he would give 
me -- he worked and he would get off Friday -- 

THE COURT: Who told you? 

THE WITNESS: Junior said that he worked and he would go to the 
bank Friday, and when I come he said, "Pearce, here is $200, I will give 
you the rest tomorrow." I said, "No, you keep the $200 and wait until 
Doctor Savarese has said he would take your father.” That was the end 
of the money transactions then. He said, "No, take it.” 

Q. You gave him a note for $500, did you not? A. Yes, I did, 
and I told him at the time, that was before it was discussed, I said, 


108 "Well, I will give you a note for the money," and he had written 


out $500 before I knew whether there would be any money existing, you 
know, changing hands. And I said, "I don't give a note to everybody for 
$500, but you keep this money until Doctor Savarese knew and see if he 
can get him in because he won't know until Wednesday whether they are 
taking Parkinson's disease." 

He said, "No, take it." And then I knew right then, I heard the 
humming and I just -- I couldn't figure why he would be pushing the 
money like he did. 

Q. You gave him the note for $500 for what purpose? A. The 
purpose is this, and I know it must be hard for this Court to believe, 
Mr. Bedell could say no to no one. Doctor Buchanan said that he needed 
a new leg. We had just had an experience of a $1200.dentist bill where 
someone said take this person to the dentist and Mr. Bedell thought it 


43 
would be two or three dollars and it was $1200. I said, "Well, here is 
the way it would be. If the hospital will verify who you are, but if your 
father -- he gets very excited." And the record showed, the confidential 
record, what he does with his cane when he gets mad. 

I said, "My father had one leg, and I took a person to the hospital 
to help him and I ended up paying a company for one." 


109 I said, "If any money occurs, this money, if you are checked in 


the hospital will be given back to you, if they know who you are, but if 
they come to Mr. Bedell or Doctor Savarese" -- who I discussed money 
with because Doctor Savarese and Mr. Bedell are just two good hearted 
people, they will take twenty cases or forty cases, but Doctor Savarese 
and Mr, Bedell don't have the people knocking at the doors for the money 
or the bills or the suits. And Mr. Bedell had around -- a terrific amount 
of money that he just gave away. 
Q. What was supposed to happen with the money, the $200 that 
you took as you were leaving 1823 P Street, Southeast? What was the 
understanding with respect to that $200 or any subsequent money? 
A. Well, I had told him I didn't want the money until we had checked 
with Doctor Savarese, that he was going to go in the hospital. As he 
got in my car he almost fell, just in back of the hospital, the last time, 
and if I took him to the hospital and in my mind -- and what I have 
heard here, it might sound ridiculous to some people -- but| if you could 
see the bills that Mr. Bedell has to pay -- 
THE COURT: I do not think that you are answering the question. 
MR. CAPUTY: If your Honor please, I object to this line. 
BY MR. BOGORAD: 
Q. What I am getting at, Mr. Pearce -- 
THE COURT: Suppose you listen to the question that your counsel 
asks you. 
Q. The $200, as I understand it, was apparently to be given you 
temporarily, and the balance, the $300 was to be given to you ata 
subsequent time when and if something happened. What was that ? 
A. Well, if he got in the hospital, if I understand your question, there 
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would be no need for Mr. Bedell or myself or anybody to be responsible 
for any bills that occurred. Because his father would have a way of not 
talking to you, he would say stop -- 

THE COURT: You have answered the question. 

Q. Now, in other words, if he got into the hospital the $500 was to 
be returned? A. Immediately. 

Q. Assuming that there had been no accidents of any sort which 
would involve Mr. Bedell, yourself, or Doctor Savarese? A. Or some- 
one ordering him a'new leg. That was the main question, and I knew a 
lot about that. 

MR. BOGORAD: I have no further questions. 

111 CROSS EXAMINATION 
BY mR. CAPUTY: 

Q. Of course, you stated, sir, in answer to counsel's question 
that you knew that you can't pay to get anyone into the hospital? You 
knew that,isn't that correct? A. That is exactly correct, Mr. Caputy. 

Q. And you also know that you can't buy your way into the hospital, 
isn't that correct? A. That's right. 

Q. Now, you didn't tell mir. Germain, Jr. that, did you? A. I 
most certainly did. 

Q. Knowing that, was it necessary to get any money from Mr. 
Germain, Jr. in order to get his father into the hospital? A. There 
was never any question of getting any money to get anybody in the 
hospital. 

Q. Now, didn't you have a conversation with Germain, Jr. on the 
Elipse in your own automobile? A. Yes, sir, I did. 

Q. And at that time, when you had that conversation with him, 
didn't you tell him that you would need about $1,000 to take care of 


political and influential people to get someone in the hospital? Didn't 
you tell him that? A. He and I had a long talk. He told me the same 
thing. 
Q. Can you answer that question? A. I said we had a long talk 
112 and he said the same thing. He said that he knew that people could 


45 
pay to get certain people in many places and he wanted to get his father 
in some hospital way down someplace. 

Q. My question is, did you tell him that, that you knew political 
and influential people and that you would need a $1,000 to get him into 
the hospital? A. Well, you will have to ask -- you are asking about 
three questions at once. 

Q. No. You don't want to answer that? A. I will be glad to 
answer it. I just want to tell you the truth. I have heard that you are 
going to really make -- 

Q. What's that? A. I say people have told me in the four months 
and in four different charges that I have had that you are going to -- 

THE COURT: Just a moment. Suppose you ask your question. 
Listen to the question carefully and answer it and do not say anything 
else. 

THE WITNESS: Yes, sir. 

BY MR. CAPUTY: 
Q. Didn't you tell Mr. Germain, Jr. in a conversation in your 
113 automobile at the Elipse in this city that you needed $1,000 to 
take care of political and influential people to get Mr. Germain, Sr. into 
the hospital? A. No, sir. CanI tell him? 
THE COURT: Just answer questions. 
THE WITNESS: All right. No, sir, I did not say that, 
BY MR. CAPUTY: 

Q. Did you have any kind of dealing at all with Doctor Savarese 
for getting up a fund to save Doctor Savarese from some harm? Did 
you have any such deal or agreement with Doctor Savarese? A. I 
don't even understand what you mean, Mr. Caputy. 


Q. Was the raising of any money, $1,000 or $500, necessary to 


take care of any law suit that might be filed against Doctor |Savarese 

in the event of any injury of Mr. Germain, Sr. inthe hospital? A. There 

Was never any money discussed with Mr. Savarese or me. 
Q. When you were arrested didn't you tell the police} that if they 

were to call Doctor Savarese he would explain everything about this 
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money? Did you say that? A. Are you telling me that, sir? 

114 Q. Did you tell the police that? A. No, sir. Lieutenant Eichel- 
berger told the Court today that I was on the telephone with Doctor 
Savarese and him; and I was on the phone with the National Institute of 
Health and him. I didn't even ever discuss with Lieutenant Eichelberger 
or the officer -- 

Q. You are saying you were not on the extension when Doctor 
Savarese called back and that he and Lieutenant Eichelberger talked to 
him and you were on the extension? A. No, sir, I was on the extension 
with the National Institute of Health. He made a mistake. 

Q. He was inerror about that? A. Yes, sir. 

Q. You gave Mr. Germain, Jr. this note for $500, isn't that 
correct, payable in thirty days, drawn on the bank in Bethesda? A. No, 
it was a note. It just said he could take it there and collect it. That is 
where Mr. Bedell dealt. 

Q. You didn't have any money in that bank, did you? A. I don't 
even know that bank, sir. That is a note Mr. Bedell uses and where he 
banks. 

Q. But you signed it, didn't you? A. Yes, sir. 

Q. You were the maker of that note? A. I told him I had a blank 

115 note. He didn't have any. And that he could scratch out the Bethesda. 
Just so he had a note or some security for his money. 


Q. Now, is it your testimony that you were assisting Mr. Bedell 


in an effort to take care of Mr. Germain, Sr.? Is that your testimony? 
A. Would you repeat that again? 

Q. Were you helping Mr. Bedell, Sr. to see if anything could be -- 
Mr. Bedell to see if anything could be done for Mr. Germain, Sr.? 
A. Yes, sir; Mr. Germain had called many, many times until it was 
pathetic. 

* * * * 
THE COURT: What is your occupation? 
116 THE WITNESS: I was with the government, Judge, for seventeen 

years and right now I have been taking care of Mr. Bedell and taking 
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care -- he has a lot of raw land and I go down with the surveys and I 
give him a shot. He has to have a shot every day. And I|drive the car 
for him and take care of his accounts. 

THE COURT: How long have you been working for him? 

THE WITNESS: About three years. 

THE COURT: And before that what was your occupation? 

THE WITNESS: With the government. 

THE COURT: What government department? 

THE WITNESS: I was with the Office of Strategic Service as an 
undercover agent, which is the CIA now. 

THE COURT: Any further questions? 

MR. BOGORAD: No. 

MR. CAPUTY: No further questions. 

THE COURT: You may step down. 

* * * * 
EVERETT G. GERMAIN, JR. 
resumed the witness stand and was examined and testified further as 
follows: 
117 DIRECT EXAMINATION 
BY MR. CAPUTY: 

Q. On March 18, 1960, at your dad's premises on P Street, did the 
defendant Pearce tell you that you can't buy your way into the hospital at 
NIH? A. Idon't recall. I was aware of the fact you just jdon't go to NIH 
and pay money to be admitted. 

Q. Listen to my question. Did Mr. Pearce say to you that you can't 
pay to get anyone into the hospital and that you can't buy anyone's way 
into the hospital? That is my question. A. I don't know, 

MR. CAPUTY: I have no further questions. 

CROSS EXAMINATION 
BY MR. BOGORAD: 

Q. You may recall, Mr. Germain, that your father asked Bryant 
Pearce how much will this cost me and Pearce -- 

THE COURT: Please do not make any statements. You may ask 


questions, 
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MR. BOGORAD: This was in the testimony previously. 


THE COURT: That does not make any difference. You may ask 
questions. 
BY MR. BOGORAD: 
Q. The question is, Mr. Germain, did your father on March 18, 


1960, while you were in your father's home, ask Bryant Pearce how 


118 much is this going to cost me, and Pearce answered not one cent? 


Is that correct? A. Yes -- let's see. Right. It was near the begin- 
ning of the conversation. My dad said what will it cost? And the answer 


was nothing. 
MR. BOGORAD: Thank you. 


MR. CAPUTY: That's all. (Witness excused.) 


* * * 


119 THE COURT: Both sides rest? The Court will be glad to hear 


counsel. 


120 CLOSING ARGUMENT BY COUNSEL 
‘\ON BEHALF OF THE DEFENDANT 


MR. BOGORAD: If your Honor please, I will move at this time for 
judgment of acquittal on the charge of attempted larceny. 


OPINION OF THE COURT 


THE COURT: The Court has seen and heard all of the witnesses 
and on those points on which there is a conflict the Court believes the 
government witnesses. The Court is convinced beyond a reasonable 
doubt that the defendant was taking advantage of Mr. Everett Germain, 
Jr., who naturally was worried about his father's condition and, therefore, 
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became easy prey for schemes that were advanced for the purpose of 
helping his father. 

The Court is convinced beyond a reasonable doubt that actually 
what the defendant was doing was endeavoring to obtain money by 
trickery. The offense was not consummated and that is the reason why 
the Court indicated at an earlier stage of this trial that the defendant 
may not be convicted of grand larceny. However, sufficient steps were 
taken by the defendant towards the consummation of the offense so that 
he may be found guilty of an attempt to commit the crime. 

125 Accordingly, the Court finds the defendant guilty of an attempt to 
commit grand larceny under count one of the indictment. 
* * * * * 
128 Bryant O. Pearce, it is the judgment of this Court that you be 
imprisoned in an institution to be designated by the Attorney General 


of the United States for a term of eight months. 
* * * * 


[ Filed July 1, 1960] 
JUDGMENT AND COMMITMENT 
On this 30th day of June, 1960 came the attorney for the govern- 
ment and the defendant appeared in person and by his counsel, Samuel 


Bogorad Esquire. 
IT IS ADJUDGED that the defendant has been convicted upon his 
plea of not guilty and a finding of guilty of the offense of ATTEMPT TO 
COMMIT GRAND LARCENY as charged under count one and the court 
having asked the defendant whether he has anything to say why judgment 
should not be pronounced, and no sufficient cause to the contrary being 
shown or appearing to the Court, 
IT IS ADJUDGED that the defendant is guilty as charged and 
convicted. 
IT IS ADJUDGED that the defendant is hereby committed to the 
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custody of the Attorney General or his authorized representative for 
imprisonment for a period of eight (8) months. 
IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other qualified 
officer and that the copy serve as the commitment of the defendant. 


/s/ ALEXANDER HOLT ZOFF 
United States District Judge 


* * 


[ Filed July 7, 1960] 


AFFIDAVIT IN SUPPORT OF APPLICATION FOR LEAVE 
TO PROCEED WITHOUT PREPAYMENT OF COSTS ON APPEAL 


I, Bryant O. Pearce, being first duly sworn according to law, 
depose and say that I am the appellant in the above-entitled cause and, 
in support of my application for leave to proceed in said cause without 
being required to prepay fees or costs, states as follows: 

1. That I am a citizen of the United States. 


2. That because of my poverty I am unable to pay 
the costs of said suit or action. 


3. ThatiI am unable to give security for the same. 


4. That'I believe I am entitled to the redress I seek 
in said suit or action. 


5. Thati the nature of my cause of action is briefly 
stated as follows: 


The appellant was denied due process of law; (2) Denied a fair trial; 
(3) Counsel was ineffective; (4) Improper evidence used to convict 
appellant; (5) Tried ona manufacture charge; (6) Witnesses gave per- 
jurous testimony; (7) Insufficient evidence. 

/s/ Bryant O. Pearce 


{ Jurat dated July 5, 1960] 
Aug. 15, 1960 
Let the applicant proceed without prepayment of costs. 
/s/ Alexander Holtzoff, Judge 
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The allowance of the appeal is not an indication of any views on 
my part that a substantial question is involved. I am of the opinion the 
appeal is lacking in merit. 
/s/ Holtzoff, J. 
Include on appeal transcript and all records in the case. 
/s/ Alexander Holtzoff, 


[ Filed August 15, 1960] 
No. 15966 
* * 
NOTICE OF APPEAL 
Bryant O. Pearce, 200 - 19th - Street - S.E., Washington 3, D.C. 
Attorney to be appointed. 
Offense, Attempt Grand Larceny. 
Petitioner was found guilty, by Holtzoff, J., trier of facts, on the 
30th day of June, 1960, and sentenced to a term of (1) year. 
Petitioner is now confined at the D.C. Jail, 200-19th-Street-S.E., 
Washington 3, D.C. 
I, the above-named appellant, hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the above- 
stated judgment. 


Dated: July 5, 1960 /s/ Bryant O. Pearce, 
Appellant, pro se. 


Attorney for Appellant 
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QUESTIONS PRESENTED 


In the opinion of the appellee, the following questions are 
presented: 

1. In determining whether appellant’s conduct justified a 
conviction for an attempted larceny, was the court correct in 
using as its standard, evidence of “some affirmative step in the 
' direction of committing it, but short of consummating the 
crime?” 

2. Whether the indictment and proof are consistent? 

3. Did the court’s ruling limiting cross-examination consti- 
| tute an abuse of discretion when the subject under inquiry 
related only to collateral matter? 

@ 


Counterstatement of the case 
Statutes and rule involved. 


I. court applied the correct standards of proof and the evi- 
dence justifies the conviction 
II. The indictment and proof are consistent. 
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COUNTERSTATEMENT OF THE CASE 


On May 9, 1960, a two-count indictment. was filed m the 
District Court charging appellant. with violations of 22 D.C. 
Code 2201 and 2203 (grand larceny and larceny after trust}. A 
plea of not guilty was entered at arraignment-on May 13, 1960, 
and appellant elected to waive trial by jury. Trial com- 
menced on June 29, 1960. At the close of the Government's 
opening statement, a motion for judgment of acquittal as to 
count two (larceny after trust) was granted. Proof of the 
charge alleged in count one was restricted to the lesser Included 
offense of an attempt to commit. grand larceny, or, more pre- 
cisely, an attempt to commit larceny by trick. The court found 
appellant guilty of the reduced: charge and a term of eight. (S} 
months imprisonment was imposed. From this conviction, he 
Oe a) 
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On the evening of March 7, 1960, Everett G. Germain, Jr. 
received 2 telephone call at his home from appellant, whom he 
had not previously known. A second call followed the next 
day at: Germain’s place of work and the two agreed to meet 
(J.A. 6). Appellant picked up Germain at his place of work 
and drove him to the Ellipse where they discussed the condition 
of Germain’s father who was suffering from Parkinson’s disease. 
At this time, appellant offered to get Germain’s father ad- 
mitted into the National Institutes of Health through the as- 
sistance of two people he knew, who in turn knew three influen- 
tial people (J.A.7). ‘To accomplish this, Germain was to place 
$1,000 in escrow with appellant’sattorney. This sum of money 
was to go to these influential people if, after six months’ treat- 
ment in the National Institutes of Health, 2 Dr. Savarese agreed 
that the elder Germain’s condition had improved one hundred 
per ‘cent (J.A. 7). No agreement was reached as Germain 
stated he didn’t have $1,000. 

Two days later, appellant called-Germain and revealed a 
new plan. This time, Germain would put up $500 and appel- 
lant would raise the other $500. The money was to go to Dr. 
Savarese to indemnify him for any expenses incurred in admit- 
ting the elder Germain into the medical center (J.A.9). Again 
no agreement, was reached. 

. Sometime thereafter, Germain contacted a friend of his, 
who, was with the Federal Bureau of Investigation, for advice 
(J.A. 13)... Two F.B.I. agents took a statement from him the 
next day and on March 18, 1960, he was asked to see Lieuten- 
ant Eichelberger of the Metropolitan Police Department (J.A. 
13). At-the precinct station, $200 from the confidential fund 
of the Metropolitan Police Department was given him. The 
serial numbers of the bills were recorded by two officers in the 
presence of Germain (J.A..26, 27). That evening, appellant 
went to the residence of the elder Germain at 1823 P Street, 
Southeast. He told young Germain he had obtained $500 
from his wife and had borrowed another. $500 from a. friend 
(J.A. 14). Germain’s $500 was to repay the friend and this 
was to be returned in a maximum of thirty days or after the 
responsibility for the patient had been transferred from Dr. 
Savarese to the National Institutes of Health. Appellant took 
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the $200 from Germain with a promise that the remaining 
$300 would be given him the following week (J.A. 15). I 
return, appellant gave Germain a note drawn on the Bank of 
Bethesda in the amount of $500. Appellant was placed under 
arrest as he left the apartment with the $200 on his person 
(J.A. 16). 

Patients are not admitted to the National Institutes of 
Health on a paying basis (J.A. 23), When this institution is 
researching a particular disease, notices are sent out to private 
physicians. Doctors who have patients with such a disease 
may then recommend the admission of the patient (J.A. 24): 
At the request of one of his patients who was suffering from 
Parkinson’s disease, Dr. Savarese had examined Germain. He 
had made inquiries at the National Institutes of Health and had 
learned that Parkinson’s disease was not then under study 
(J.A. 23). He testified appellant had called him once to see 
if Germain could be admitted to this institution and that he 
did not tell appellant $1,000 would be a prerequisite for gain- 
ing admission (J.A. 23). He knew nothing of appellant’s 
scheme (J.A. 29). 

In response to a question by the court as to the reliability 
of appellant’s representations, Germain testified:  . 

I had serious doubt as to them. I wasn’t completely 
convinced that Mr. Pearce was wrong because of his 
prior action in attempting to get my dad into D.C. 
General, which from all indications seemed completely 
above-board and legitimate (J.A. 17). . 
He added that at the time of this incident the elder Germain 
was not under the care of a physician and he did not know Dr. 
Savarese. There was, therefore, no doctor to refer his father 
to the medical center. He also understood that the sum of 
money was not to be used for the purpose of securing admis- 
sion, but was to indemnify Dr. Savarese (J.A. 18). When 
asked the same question on cross-examination, he said: “I 
had doubts, serious doubts, but I’d say I was on the fence all 
the way” (J.A. 20). 

At the request of his employer, who knew the elder Germain, 
appellant had attempted to get Germain into D.C. General 
Hospital. Germain’s income disqualified him as a charity 


4 


patient (J.A. 35-37). Testifying in his own behalf, appellant 
said that Germain, Sr. then asked him for Dr. Savarese’s assist- 
ance in order to gain admission to the National Institutes of 
Health (J.A. 28). He admitted calling the doctor on this mat- 
ter and also having two discussions with Germain, Jr. (JA. 
39-41). Appellant portrayed his employer as a benevolent 
man who had acquired large debts as a result of assuming the 
financial obligations of others in need of medical treatment. 
He admitted the receipt of $200 from Germain and attempted 
to explain that thesum of money involved was to relieve him- 
self and his employer of any financial responsibility for bills 
incurred by Germain in his admission to the hospital (J.A. 
43-44). On cross-examination, however, he admitted signing 
a note for $500 payable at a bank in which he did not have an 
account (J.A. 46). He denied that the $1,000 was to be used 
asa payment to political and influential people (J.A. 45). In 
short, appellant’s defense was simply that he was trying to help 
the Germains. 


STATUTES AND RULES INVOLVED 


Title 22, District of Columbia Code, Section 103 provides: 
Attempts to commit crime. 

Whoever shall attempt to commit any crime, which 
attempt is ‘not otherwise made punishable by this title, 
shall be punished by a fine not exceeding one thousand 
dollars or by imprisonment for not more than one year, 
or both. 


Title 22, District of Columbia Code, Section 2201 (Supp. 
VIII): 
Grand larceny. 

Whoever shall feloniously take and carry away any- 
thing of value of the amount or value of $100 or up- 
ward, including things savoring of the realty, shall suf- 
fer imprisonment for not less than one nor more than 
ten years. 
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Rule 7(c), Federal Rules of Criminal Procedure, provides 
in pertinent part: 

(a) Use of Indictment or Information. An offense 
which may be punished by death shall be prosecuted 
by indictment. An offense which may be punished by 
imprisonment for a term exceeding one year or at hard 
labor shall be prosecuted by indictment or, if indict- 
ment is waived, it may be prosecuted by information. 
Any other offense may be prosecuted by indictment or 
by information. An information may be filed without 
leave of court. 

(b) Waiver of Indictment. An offense which may 
be punished by imprisonment for a term exceeding one 
year or at hard labor may be prosecuted by information 
if the defendant, after he has been advised of the na- 
ture of the charge and of his rights, waives in open court 
prosecution by indictment. 

- - (c¢) Nature and Contents. The indictment or the 
information shall be a plain, concise and definite writ- 
ten statement of the essential facts constituting the 


offense charged. It shall be signed by the attorney for 
the government. It need not contain a formal com- 
mencement, a formal conclusion or any other matter 
not necessary to such statement. 


SUMMARY OF ARGUMENT 


The evidence established that appellant revealed two sep~ 
arate plans to defraud his victim; that he appeared at the 
home of the victim’s father to collect the money and did re- 
ceive $200 in marked money; and that he gave the victim his 
note for $500 to fulfill his obligation under the scheme. The 
court was correct in holding these acts constituted an affirma- 
tive step in the direction of consummating the crime. The 
gullibility of a victim is not a defense to the crime. Whether 

569539—60——2 
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there has been an attempt to commit a.crime is determinable 
solely by the state of the defendant’s mind and his conduct. 

The indictment and proof are consistent where they both 
show that it was appellant’s intent to deprive an individual 
of his property and both show the property ultimately in- 
volved to be owned by the District of Columbia. A court may 
in its discretion limit cross-examination once a party has had 
an opportunity to inquire about a matter. It is not an abuse 
of discretion when the court limits cross-examination on col- 
lateral material. 

ARGUMENT 
I. The court applied the correct standards of proof and the 
evidence justifies the conviction 


_ Interpreting -the larceny statute (22 D.C. Code 2201), this 
Court said: 
* * * one who obtains money from another upon the 
representation that he will perform certain service 
therewith for the latter, intending at the time.to con- 
vert the money, and actually converting it to his own 
use, is guilty of larceny. 
Means v. United States, 62 App. D.C. 118, 119, 65 F. 2d 206, 
207 (1933). See also Graham v. United States, 88 U.S. App. 
D.C. 129, 187 F. 2d 87 (1950), cert. denied, 341 U.S. 920; John 
v. United States, 65 App. D.C. 11, 79 F. 2d 136 (1935). Ap- 
pellant was indicted for grand larceny; he was convicted of 
an attempted larceny. That conviction is now assailed prin- 
cipally on the ground that'in determining the question of ap- 
pellant’s guilt, the trial judge (1) excluded consideration of 
the intended victim’s belief in the fraudulent scheme; and 
(2) failed to apply the “dangerously close to success” concept 
to the evidence. 

Since the trial of this case was conducted by the court with- 
out a jury, all of the standards employed by the trial judge 
in determining appellant’s guilt are not necessarily evident 
in the record. Appellant’s contention is predicated upon the 
following language of the trial judge: 

Any attempt to commit a crime consists of an intent 
to commit the crime plus some affirmative step in the 
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direction of committing it but short of consummating 
the crime. It must be, of course, some step beyond 
mere preparation (J.A. 10). 


* * * * * 


So in the case at bar, as soon as misrepresentations 
on the basis of which it was sought to obtain the money 
were made, the offense of attempt was committed 
(J.A..11). 

These comments were made by the trial judge early in the case 
when he ruled on appellant’s motion for judgment of acquittal 
at the close of the Government’s opening statement. Assum- 
ing the standards embodied in these comments were the 
same tests applied by the court in adjudicating appellant’s 
guilt, the trial judge was correct. This definition of an attempt 
followed precisely the classical elements of the offense. 

An attempt to commit a crime is established by proof of (1) 
an intent to commit the crime; (2) the execution of some overt 
act in pursuance of this intention; and (3) a failure to consum- 
mate the crime. Woolridge v. United States, 237 F. 775 (9th 
Cir. 1916); United States v. Baker, 129 F. Supp. 684 (S.D. 
Calif. 1955). See also Gregg v. United States, 113 F. 2d 687 
(8th Cir. 1940). In the present case, the primary question is 
whether the conduct of the appellant was such as to constitute 
an overt act in pursuance of an intent to commit the crime of 
larceny by trick. The evidence established the following: 
Appellant called the complaining witness, Everett G. Germain, 
Jr., twice for the-purpose of arranging a meeting. Following 
the second call, appellant picked Germain up at his place of 
work and drove him to the Elipse where he unveiled a plan to 
get Germain’s father, a victim of Parkinson’s disease, admitted 
as a patient at the National Institutes of Health (J.A. 6-7). 
Germain was to place the sum of $1,000 in escrow with appel- 
lant’s attorney and if his father were admitted, the money was 
to go to some friends of appellant for their assistance in effect- 
ing the admission through political influence once it had been 
established that the father’s condition had improved as a 


2 See the definitions of Stephen, Wharton, Bishop, and Lewis set forth 
in 1 Burdick, The Law of Crime, § 187 (1946). 
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result of treatments. No agreement was reached that day, 
the matter was “left hanging in the air.” (J.A. 7-8). Two 
days later, appellant again called and revealed a new plan. 
This time, appellant was to put up $500 and Germain was to 
give him $500. The money was to indemnify the doctor for 
any expenses he incurred in arranging the admission of Ger- 
main’s father (J.A. 9). The reason for the new plan is not 
without some explanation, for the record shows that Germain 
had balked at the $1,000 payment at the first meeting (J.A. 7). 
It was after this second conversation that Germain began to 
seek the advice of his friends (J.A. 13). This led to police 
intervention and on March 18, 1960, appellant appeared at 
the home of Germain, Sr., ready to complete the financial es- 
pects of the plan. At this time, appellant accepted $200 in 
marked bills from young Germain with a promise of the re- 
maining $300 the following week. To meet his own obligation, 
appellant gave Germain a note for $500 (J.A. 15). 

Thus, in determining whether appellant’s conduct amounted 
to a step toward the commission of an offense beyond the 
bounds of preparation, the court had before it evidence of ap- 
pellant’s representations, a change in the scheme which per- 
haps would be more acceptable to the victim, an appearance 
to receive the money, and, finally, the transfer of appellaht’s 
note for $500 as payment of his obligation. 

But appellant contends this is not enough. It is argued that 
the trial court excluded consideration of the victim’s belief in 
the representations of appellant. The short answer to this is 
that had Germain believed in appellant’s scheme, the offense 
of larceny by trick would have been fully consummated. In 
deciding whether there was an attempted larceny, the victim’s 
gullibility is not a factor. Whether there has been an attempt 
to commit a crime is determinable solely by the state of the 
defendant’s mind and his conduct in the attempted consumma- 
tion of the design. People v. Gardner, 144 N.Y. 119, 38 NE. 
1008 (1894); People v. Moran, 123 N.Y. 254, 25 N.E. 412 
(1890) ; State v. Olsen, 138 Or. 666, 7 P. 2d 792 (1932); Com- 
monwealth v. Johnson, 312 Pa. 140, 167 A. 344 (1933). In 
accordance with appellant’s plans, the scheme appeared fo be 
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successful up to the moment he left the Germain apartment 
with the $200. Consummation of the crime was not barred by 
@ legal impossibility, but only a factual impossibility—his fail- 
ure to completely deceive the victim and police intervention. 
These were obstacles unknown to appellant. 

Assuming that some degree of reliance is required on the 
part of a victim, the record establishes that up to the time 
he consulted with friends, who subsequently led him to agents 
of the Federal Bureau of Investigation and the Metropolitan 
Police Department, Germain had some doubts, but was, in his 
own words, “on the fence all the way” (J.A.20). It can hardly 
be urged that the trial judge was unaware of the degree of reli- 
ance for he questioned Germain on this matter himself (J.A. 
17-18). Moreover, this came after the court had restricted 
the Government's proof to an attempted larceny. That ruling 
was based on the fact there was not a total reliance on 
the representations of appellant (J.A. 10). 

It is further argued that to prove an attempt, it must be 
established the defendant came “dangerously close to success.” 
The origin of this concept is traced by Perkins in his treatise. 
Perkins on Criminal Law, p. 494 et seq. (1957). The author 
states that this was employed to clarify the fine distinction be- 
tween an attempt to commit a battery and an assualt. He 
concludes: “No analogies should be drawn from assault cases 
to other cases of criminal attempt insofar as the degree of re- 
quired proximity is concerned.” Jd. at 496. It has not received 
the approval of this jurisdiction. See Sellers v. United States, 
D.C. Mun. App., 131 A. 2d 300 (1957). 

To establish an attempt, there must be an apparent proxim- 
ity to success, but this has been gauged in the vast majority of 
the states and federal jurisdictions by the standard applied in 
the present case, i.e. whether the overt act was one adapted to 
effectuate the crime. The revelation of the scheme to an in- 
tended victim is the last step toward the completed offense. 
Upon this representation, the fraud succeeds or fails, for the 
victim either parts with his money or is not deceived. Clearly 
the representations of appellant and his subsequent acts in pur- 
suance of them show his conduct to be an affirmative step in 
the direction of committing the crime. 
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IL. The indictment and proof are consistent 


Appellant contends there is a material variance between the 
indictment and the proof. It is alleged the indictment states 
property owned by the District of Columbia was stolen while 
the proof in the case tends to show an attempted theft of prop- 
erty belonging to a natural person. 

The indictment in this case charging appellant with grand 
larceny reads as follows: 

On or about March 18, 1960, within the District’ of 
Columbia, Bryant O. Pearce stole the property of: the 
District of Columbia, a municipal corporation, and in 
the custody of Everett G. Germain, Jr., of the value of 
about $200.00 consisting of $200.00 in money. (J.A.1). 

The purpose of an indictment isto apprise an accused of the 

nature of the charges against hira with enough particularity to 

enable him to plead and prepare a defense. Mendelson v. 

United States, 61 App. D.C. 127, 58 F. 2d 532 (1932). - Its 

sufficiency is to be determined by practical rather than tech- 

nical considerations. Tatum v. United States, 71 App. D.C. 

393, 110 F. 2d 555 (1940). 

The indictment in the instant case is not misleading. It 
charges appellant with the theft of property in the control or 
custody of Germain and specifies that the money ‘allegedly 
stolen was owned by the District of Columbia. In this respect, 
the indictment conforms with the requirements of Rule 7(¢) of 
the Federal Rules of Criminal Procedure. The Government’s 
proof was consistent with the indictment. At no time did the 
Government’s evidence purport to show an intent on the part 
of appellant to steal from the District of Columbia. The evi- 
dence established that appellant intended to deprive Germain 
of property. The intent in larceny is the intent to steal. 
Ryan v. United States, 26 App. D.C. 74 (1905): The element 
of intent is not restricted to the element of ownership. - The 
entire case was based upon proof of an intent to defraud Ger- 
main. When the police intervened, police funds were used. 
Thus, the indictment and the proof sought only to place the 
ownership of the money in the District of Columbia. 
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In conjunction with this contention, appellant argues that 
the trial judge committed prejudicial error by precluding cross- 
examination as to the ownership of the property. There is a 
distinction between the denial of cross-examination and the 
limitation of cross-examination, Once a party has had the 
opportunity to exercise the right of cross-examination on a 
matter, the trial judge may in his discretion control the extent 
of the inquiry. Alford v. United States, 282 US. 687 (1931); 
Lindsey v. United States, 77 U.S. App. D.C. 1, 133 F. 2d 368 
(1942). There is no abuse of discretion when the court limits 
cross-examination which appears to be a needless protraction 
of the matter under inquiry. Wright v. United States, 87 U.S. 
App. D.C. 67, 183 F. 2d 821 (1950). 

Appellant was given an opportunity to cross-examine & 
police officer as to the ownership of the money involved after 
the Government’s case had established that it was the property 
of the District of Columbia. He established that the money 
was obtained from the police confidential fund and questioned 
the officer as to the process of drawing money from this fund 
for use in police work. (J.A. 32-33). His cross-examination 
was limited by the court only when he attempted to go further 
and learn the source of its appropriation. These questions 
constituted a needless inquiry into collateral matters and the 
court’s limitation did not therefore constitute an abuse of 
discretion. 

CONCLUSION 


Wherefore, it is respectfully submitted the judgment of the 
District Court be affirmed. 


OLIVER GASCH, 
United States Attorney. 


CARL W. BELCHER, 
ARNOLD T. AIKENS, 


Assistant United States Attorneys. 
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